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Library of Congress 
Department 17 
Washington, D.C. 20540 

Dear Senators: 

The Register of Copyrights 
of the 

United States of America 

March 2, 1992 

requested 
licenses. 

I am pleased to present you with the report you 
regarding the cable and satellite carrier compulsory 

The report provides an extensive historical 
background to both licenses to put them in context, and it 
tackles the changes and developments and the day-to-day 
operations, and it makes a few predictions relative to both the 
cable and satellite licenses. 

As you are aware, enactment of both the section 111 
cable compulsory license and the section 119 satellite carrier 
compulsory license were the result of a series of compromises. 
In 1976, it was ultimately the agreement between the cable and 
motion picture industry that allowed the cable license to pass 
and copyright reform to move forward, and that same type of 
consensus occurred during drafting of the satellite license. 
The results have proved profitable both to the interested 
parties and to the consumer, as programming diversity has 
expanded beyond the sole realm of broadcast and into many other 
video programming opportunities. 

The agreement reached with respect to the cable 
license in 1976 has not, however, been unaffected by the march 
of time. Changes in FCC regulation and policy direction, 
technological advance and consumer options have all contributed 
to fashioning a different marketplace. I have taken the 
liberty to offer a number of legislative options, principally 
with respect to the cable license, to amend the Copyright Act 
and bring it more up to date with current conditions. I hope 
that these suggestions will prove useful in your review of the 
licenses. 

I have also taken the opportunity to review the 
retransmission consent provisions of S. 12, which passed the 
Senate on January 31, 1992. The Off icef s position with respect 
to retransmission consent remains the same: we believe that 



retransmission consent directly conflicts with the cable 
compulsory license regime by granting broadcasters the right to 
refuse carriage of their signals by cable systems. 

Again, I hope that this report proves to be complete 
and useful to your task. If I can be of any assistance at all, 
please do not hesitate to contact me. 

The Honorable Dennis DeConcini 
Chairman, Subcommittee on Patents, 
Copyrights and Trademarks 

The Honorable Orrin G. Hatch 
Ranking Member, Subcommittee on 
Patents, Copyrights and Trademarks 
Senate Committee on the Judiciary 
Washington, D.C. 20510-6275 
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PART ONE: 

THE CABLE COMPULSORY LICENSE AND SECTION 111 



EXECUTIVE SUMMARY 

At  t h e  reques t  o f  Senator Dennis DeConcini and Senator O r r i n  Hatch, 

Chairman and Ranking M i n o r i t y  Member, r e s p e c t i v e l y ,  o f  t h e  Senate Subcommittee 

on Patents,  Copyr igh ts  and Trademarks o f  t h e  Committee on t h e  J u d i c i a r y ,  t h e  

Copyr igh t  O f f i c e  examined t h e  h i s t o r y  o f ,  t h e  ope ra t i on  o f ,  and major  p o l i c y  

i ssues  concerning, t h e  cab le  compulsory l i cense ,  17 U.S.C. $111, and t h e  

s a t e l l i t e  c a r r i e r  compulsory 1  icense, 17 U.S.C. $119. 

PART ONE: THE CABLE COWLSORY LICENSE 
AND SECTION I l l  

Chapter One--History o f  t h e  Cable Compulsory L icense 

The years  l e a d i n g  up t o  t h e  enactment o f  t h e  Copyr igh t  Ac t  i n  1976 

were marked by t u r m o i l  and con t roversy  over  t h e  i s s u e  o f  cab le  t e l e v i s i o n .  

Through a  s e r i e s  o f  c o u r t  dec is ions ,  cab le  systems were a l lowed under t h e  

Copyr igh t  Ac t  o f  1909 t o  r e t r a n s m i t  t h e  s i g n a l s  o f  broadcast  t e l e v i s i o n  s t a t i o n s  

w i t h o u t  i n c u r r i n g  any c o p y r i g h t  l i a b i l i t y  f o r  t h e  copy r i gh ted  programs c a r r i e d  

on those s i g n a l s .  The i ssue  was t h e r e f o r e  whether c o p y r i g h t  1  i a b i l  i t y  should 

a t t a c h  t o  cab le  re t ransmiss ions  under t h e  new Act ,  and, i f  so, how t o  p rov ide  a  

c o s t - e f f e c t i v e  means o f  enab l ing  cab le  opera to rs  t o  c l e a r  r i g h t s  i n  a l l  o f  t h e  

broadcast programming t h a t  t h e y  r e t r a n s m i t t e d .  The l e g i s l a t i v e  compromise was 

s e c t i o n  111 o f  t h e  Copyr igh t  Act  o f  1976. 

The development o f  t h e  cab le  t e l e v i s i o n  i n d u s t r y  i n  t h e  Un i t ed  S ta tes  

was marked by a  s i g n i f i c a n t  i n t e r p l a y  between communications r e g u l  a t i o n  and 

c o p y r i g h t  concerns. The Federal  Communications Commission t ook  t h e  l e a d  i n  t h e  

f i e l d  when, i n  1966, i t  asser ted  i t s  r e g u l a t o r y  j u r i s d i c t i o n  ove r  cab le  

t e l e v i s i o n .  From almost t h e  ou t se t ,  t h e  Commission viewed cab le  as a  compe t i t o r  

w i t h  t h e  t r a d i t i o n a l ,  and more favored, broadcast i n d u s t r y  and sought t o  r e g u l a t e  



cab le  systems w i t h  a  f i r m  hand. Of p a r t i c u l a r  concern t o  t h e  Commission was t h e  

e f fec t  of t h e  d i s t a n t  s igna l - - the  a b i l i t y  o f  a  cab le  system t o  r e t r a n s m i t  a  

broadcast s i gna l  i n  a  market where the  d i s t a n t  broadcaster  never in tended the  

s igna l  t o  be viewed. The Commission experimented w i t h  a  number o f  mechanisms 

designed t o  c o n t r o l  and 1  i m i t  t h e  amount o f  d i s t a n t  s i gna l  impor ta t i on  by cab le  

systems, i n c l u d i n g  re t ransmiss ion  consent ( r e q u i r i n g  t h e  cab le  opera tor  t o  o b t a i n  

consent f rom d i s t a n t  broadcasters f o r  t h e  impor ta t i on  o f  t h e i r  s i g n a l )  and a  

h i g h l y  i nvo l ved  hear ing  process whereby t h e  Commission would e n t e r t a i n  p e t i t i o n s  

from cable opera tors  t o  import  c e r t a i n  s i gna l s .  The p r a c t i c a l  r e s u l t  o f  these 

proceedings was t o  impose a  f reeze o f  d i s t a n t  s i gna l  i m p o r t a t i o n  throughout  t h e  

l a t t e r  p a r t  o f  the  1960's and t h e  very  beginning o f  t h e  1970's. 

Dur ing t h i s  pe r i od  o f  experiment and r e g u l a t i o n  a t  t h e  FCC, t h e  

Congress was a t tempt ing  t o  pass new copy r i gh t  l e g i s l a t i o n .  The issue o f  cab le  

t e l e v i s i o n  and i t s  p o s i t i o n  under t h e  new law, however, proved t o  be a  

s i g n i f i c a n t  impediment t o  t h e  r e v i s i o n .  Two important dec is ions  by t h e  Un i ted  

Sta tes  Supreme Court  i n  1968 and 1974 c l a r i f i e d  t h e  copy r i gh t  s t a t u s  o f  cable and 

prov ided t h e  impetus f o r  p lac ing  t h e  cab le  i n d u s t r y  square ly  w i t h i n  t h e  new 

copy r i gh t  law. I n  F o r t n i q h t l y  C o r ~ .  v. Uni ted A r t i s t s  Te lev i s i on .  Inc. ,  ' t h e  

Court  r u l e d  t h a t  cab le  systems d i d  no t  per form copyr igh ted  works w i t h i n  t h e  

meaning of t he  1909 Copyr ight  Act  when they r e t r a n s ~ i i i  t t e d  t h e  programming c a r r i e d  

on l o c a l  broadcast s igna ls ,  and t h e r e f o r e  were n o t  sub jec t  t o  copy r i gh t  

1  i abi  1  i t y  . S i x  years 1  a t e r  i n  Tel eprompter Corp. V .  Col umbi a  Broadcast i  nq  

System, Inc. ,  t h e  Court  extended i t s  r u l i n g  t o  i nc lude  re t ransmiss ion  o f  

d i s t a n t  broadcast s i gna l s .  It was now c l e a r  t h a t  t h e  concept o f  p u b l i c  

1 392 U.S. 390 (1968), reh 'q  denied, 393 U.S. 902 (1968). 

2 415 U.S. 394 (1974) 

i i 



performance would have t o  be expanded i n  t h e  new c o p y r i g h t  ac t ,  as had been 

proposed i n  t h e  f i r s t  r e v i s i o n  b i l l s ,  b u t  a  problem remained i n  f a s h i o n i n g  a  way 

i n  which cab le  systems cou ld  c l e a r  t h e  voluminous r i g h t s  t o  a l l  programs 

appearing on a l l  t h e  broadcast  s i g n a l s  c a r r i e d  by cab le  systems. 

Wi th  t h e  Supreme Cour t  making i t  c l e a r  t h a t  cab le  was exempt f rom 

1  i a b i l  i t y  under t h e  1909 Act ,  and t h e  Congress unable t o  pass new c o p y r i g h t  

l e g i s l a t i o n ,  t h e  FCC took  i t  upon i t s e l f  t o  p r o t e c t  t h e  i n t e r e s t s  o f  b roadcas te rs  

and c o p y r i g h t  ho lde rs  through i t s  r e g u l a t o r y  a u t h o r i t y .  I n  1972, t h e  Commission 

adopted a  complete s e t  o f  r e g u l a t i o n s  c o n t r o l 1  i n g  t h e  s i g n a l  c a r r i a g e  quotas of 

cab le  systems and c r e a t i n g  b roadcas te r  e x c l u s i v i t y  f o r  c e r t a i n  synd ica ted  

programs. These h i g h l y  complex r u l e s  formed t h e  foundat ion  o f  FCC r e g u l a t i o n  o f  

t h e  cab le  i n d u s t r y  f o r  almost t h e  n e x t  t e n  years .  The d i s t a n t  s i g n a l  c a r r i a g e  

r u l e s  d i v i d e d  cab le  systems i n t o  f o u r  groups--those ope ra t i ng  i n  t h e  t o p  50 and 

second 50 t e l e v i s i o n  markets, systems ope ra t i ng  i n  sma l l e r  t e l e v i s i o n  markets, 

and systems o p e r a t i n g  o u t s i d e  a l l  markets--and a l l o t t e d  d i s t a n t  s i g n a l  quotas t o  

each group. Those systems se rv i ng  communities a t  t h e  t ime  o f  adop t ion  o f  t h e  

r u l e s  and c a r r y i n g  d i s t a n t  s i g n a l s  i n  excess o f t h e i r  quotas were "g rand fa thered"  

t o  pe rm i t  c o n t i  nued c a r r i  age. Under t h e  syndi  ca ted  e x c l  u s i  v i  t y  r u l  es, 

broadcasters  i n  t h e  t o p  50 t e l e v i s i o n  markets, and t o  a  1  esser  e x t e n t  t h e  second 

50 markets,  cou ld  purchase exc l  u s i  ve r i g h t s  t o  syndicated programming t h a t  they  

c a r r i e d .  Thus, a  broadcaster  w i t h  e x c l u s i v e  r i g h t s  cou ld  r e q u i r e  a  cab le  system 

ope ra t i ng  i n  h i s  o r  h e r  community which impor ted a  d i s t a n t  s i g n a l  c a r r y i n g  t h e  

same program shown by t h e  broadcaster  t o  "b l ack  o u t "  t h a t  d i s t a n t  program. The 

Commission a l s o  adopted a  number o f  amendments t o  i t s  e x i s t i n g  body o f  "must 

c a r r y "  r u l e s  which r e q u i r e d  cab le  opera to rs  t o  r e t r a n s m i t  t h e  s i g n a l s  o f  l o c a l  

broadcast  s t a t i o n s  i n  t h e i r  area. 



The 1972 FCC r u l e s  no t  on l y  governed communications p o l i c y ,  bu t  they 

u l t i m a t e l y  formed the  bas is  o f  copy r igh t  p o l i c y  as w e l l .  A f te r  t h e  T e l e ~ r o m ~ t e r  

decis ion,  t h e  pace of t h e  debate t o  reso l ve  quest ions surrounding cab le  

t e l e v i s i o n  i n  the  new copy r igh t  law quickened. F i n a l l y ,  t h e  Congress passed a  

copy r igh t  r e v i s i o n  b i l l  i n  1976 which imposed l i a b i l i t y  on cable systems f o r  

re t ransmiss ion  of broadcast s igna l  s, bu t  created a  compulsory 1  i censi ng device 

whereby cab le  systems could c l e a r  t h e  r i g h t s  t o  broadcast programming they 

re t ransmi t ted  through payment o f  a  s t a t u t o r y  r o y a l t y  fee. Passage o f  t h e  b i l l  

was f a c i l i t a t e d  by an i n d u s t r y  agreement between the  p r i n c i p a l  representa t ives  

o f  t h e  cab le  i n d u s t r y  and copyr igh t  owners as t o  t h e  fee  mechanism f o r  

determin ing the  r o y a l t y  charge at tendant  t o  r e t r a n s ~ i i i  ss ion  o f  each broadcast 

s igna l .  The r e v i s i o n  b i l l  was signed by President  Ford i n  October o f  1976, and 

became the  Copyr ight  Act o f  1976, w i t h  an e f f e c t i v e  date o f  January 1, 1978. 

C h a ~ t e r  Two--Operati on o f  t h e  Cab1 e  Compul sory  License 

The cab le  compulsory 1  icense appearing i n  sec t ion  111 o f  t he  

Copyright Act  d i s t i ngu i shes  between cable ca r r i age  o f  l o c a l  and d i s t a n t  broadcast 

s igna ls .  Payment o f  a  r o y a l t y  f ee  i s  premised on the  re t ransmiss ion  o f  d i s t a n t  

broadcast s igna ls ,  and the  amount f o r  each s igna l  i s  based upon the  s i z e  o f  t he  

cab le  system and t h e  number o f  s i gna ls  i t  i s  permi t ted  and requ i red  t o  c a r r y  

under t h e  FCC r u l e s  i n  e f f e c t  i n  1976. Royal t i e s  are c o l l e c t e d  by t h e  Copyright 

O f f i c e  on a  semiannual bas is  and re leased t o  the  Copyr ight  Royal ty  Tr ibuna l  f o r  

subsequent d i s t r i b u t i o n  t o  copy r igh t  owners. 



Sect ion  111 c rea tes  a  r o y a l t y  system f o r  s imultaneous re t ransm iss ion  

o f  d i s t a n t  broadcast  s i g n a l s  by cab le  systems. Cable systems a re  d i v i d e d  i n t o  

t h r e e  groups, based on t h e i r  semiannual g ross  r e c e i p t s  f rom subsc r i be rs  f o r  

re t ransmi  ss i on  o f  broadcast  t e l e v i s i o n .  The two smal l  e r  groups w i t h  1  ower 

incomes, known as SA-1 and SA-2 systems, submit  r o y a l t i e s  based on a  f l a t  

percentage o f  g ross  r e c e i p t s .  Larger  systems, known as SA-3's, c a l c u l a t e  t h e i r  

r o y a l t i e s  based on a  h i g h l y  complex fo rmu la  which i s  t i e d  t o  t h e  FCC r u l e s  i n  

e f f ec t  on A p r i l  15, 1976. Those r u l e s  i n c l u d e  t h e  d i s t a n t  s i g n a l  ca r r i age ,  

synd ica ted  e x c l u s i v i t y ,  and must-carry  r u l e s .  Royal t i e s  f o r  each d i s t a n t  s i gna l  

a re  determined i n  accordance w i t h  percentages o f  g ross  r e c e i p t s  r ece i ved  f rom 

subsc r i be rs  f o r  t h e  s e r v i c e  of p r o v i d i n g  a1 1  broadcast  s i g n a l s .  Cable operators 

must submit  t h e i r  r o y a l t i e s ,  a long w i t h  a  statement o f  account showing t h e i r  

g ross  r e c e i p t s  f rom subscr ibers ,  s i gna l  ca r r i age ,  and o t h e r  r e l e v a n t  i n f o rma t i on ,  

t o  t h e  Copyr igh t  O f f i c e  on a  semiannual bas is .  The Copyr igh t  O f f i c e  c o l l e c t s  t h e  

r o y a l t i e s ,  examines t h e  statements o f  account f o r  accuracy and, a f t e r  deduc t ing  

t h e  c o s t  o f  i t s  expenses, t u r n s  t h e  money over  t o  t h e  Copyr igh t  Roya l t y  T r i buna l  

f o r  d i s t r i b u t i o n  t o  c o p y r i g h t  owners. I n  a d d i t i o n  t o  d i s t r i b u t i n g  r o y a l  t i e s ,  t h e  

Copyr igh t  Roya l t y  T r i buna l  i s  vested w i t h  a u t h o r i t y  t o  make changes i n  t h e  

r o y a l t y  r a t e s  based on i n f l a t i o n ,  d e f l a t i o n  and changes i n  FCC r u l e s .  

Chapter Three--Developnients A f f e c t i n q  t h e  Cable Compulsory License: 1976 
t o  Present  

Per iods  o f  change as opposed t o  s t a b i l i t y  have o f t e n  marked t h e  

ope ra t i on  o f  t h e  cab le  compulsory l i c e n s e  s i nce  i t s  passage i n  1976. 

3 Al though t h e  cab le  l i c e n s e  i s  p r i n c i p a l l y  d i r e c t e d  a t  r e t r ansn i i s s i on  
o f  d i s t a n t  s i gna l s ,  t h e r e  i s  a  minimum charge f o r  c a r r i a g e  o f  l o c a l  s i g n a l s .  
Thus, a  cab1 e  ope ra to r  c a r r y i n g  o n l y  l o c a l  broadcast  s i g n a l s  i s  s t i  11 r e q u i r e d  
t o  pay a  minimum r o y a l t y  fee.  The f e e  does n o t  a t tach ,  however, where t h e  cab le  
ope ra to r  c a r r i e s  one o r  more d i s t a n t  s i gna l s ,  as i s  a lmost  always t h e  case. 

v  



Developments a f f e c t i n g  sec t i on  111 have occurred i n  f i v e  p r i n c i p a l  areas: changes 

i n  FCC r e g u l a t i o n  o f  t h e  cable i ndus t r y ;  j u d i c i a l  i n t e r p r e t a t i o n  o f  sec t i on  111; 

ac t i ons  by t h e  Copyr ight  Royal ty  Tr ibuna l  ; congressional ac t ions ,  and 

techno log ica l  advancements. 

S h o r t l y  a f t e r  passage of t h e  Copyr ight  Act, t he  FCC began t o  change 

i t s  focus of t i g h t - f i s t e d  c o n t r o l  over t h e  cab le  i n d u s t r y .  F i r s t ,  t he  Commission 

re laxed i t s  r u l e s  t o  a l l o w  cab le  opera tors  t o  rece i ve  d i s t a n t  sate11 i t e  

d i s t r i b u t e d  programming. Th is  phenomenon, known as "supers ta t ions , "  changed the  

face o f  t h e  cab le  i n d u s t r y  by a l l ow ing  operators across t h e  count ry  t o  impor t  

some o f  t he  same d i s t a n t  broadcast s i gna l s  (e.g. WTBS, WOR, and WGN) . Second, 

i n  t h e  1  a t e  197OYs, t h e  Commission complete ly  reeva l  uated t h e  d i s t a n t  s i gna l  

c a r r i a g e  r u l e s  and syndicated e x c l u s i v i t y  r u l e s  t h a t  i t  had adopted i n  1972, and 

on which t h e  computation o f  d i s t a n t  s igna l  r o y a l  t i e s  f o r  SA-3 cable systems under 

s e c t i o n  111 i s  based. The Commission concluded i n  1980 t h a t  t h e  r u l e s  were n o t  

economical l y  e f f i c i e n t  f o r  e i t h e r  t h e  cabl e  o r  broadcast i ndus t r y ,  and abol i shed 

them i n  t h e i r  e n t i r e t y .  Thi rd,  t he  Commission took  steps t o  encourage new v ideo 

serv ices .  I n  t h e  e a r l y  1980's i t  author ized  t h e  development o f  t h e  w i re less  

cabl  e  t e l e v i s i o n  and, on t h e  broadcast s ide,  t he  c r e a t i o n  of 1  ow power t e l e v i s i o n  

s t a t i o n s .  

The cab le  compulsory l i c e n s e  has a l s o  been a f f e c t e d  by j u d i c i a l  

a c t i o n  and i n t e r p r e t a t i o n .  The most s i g n i f i c a n t  j u d i c i a l  a c t i o n  was i n v a l i d a t i o n  

o f  t h e  FCC's must c a r r y  r u l e s .  I n  Quincv Cable T.V., I nc .  v. FCC, t he  Court  

he ld  t h a t  t h e  must-carry r u l e s  t h a t  were i n  e f f e c t  a t  t h e  t ime o f  t h e  passage o f  

t he  Copyr ight  Ac t  were an unnecessary v i o l a t i o n  o f  cab le  systems' F i r s t  Amendment 

r i g h t s .  The Commission attempted t o  re fash ion  t h e  r u l e s  t o  make them l e s s  

4 768 F.2d 1434 (D.C. C i r .  1985), c e r t .  denied 476 U.S. 1169 (1986). 

v  i 



r e s t r i c t i v e ,  bu t  these  r u l e s  were a1 so s t r u c k  down as u n c o n s t i t u t i o n a l  . Centurv 

Communications v. FCC. A1 though t h e  r u l e s  were i n v a l  i d a t e d  f o r  communications 

purposes on l y ,  t hey  s t i l l  p l a y  an impor tan t  r o l e  i n  t h e  computat ion o f  d i s t a n t  

versus l o c a l  s i g n a l s  under t h e  Copyr igh t  Act.  

The c o u r t s  have a l s o  taken t h e  o p p o r t u n i t y  t o  i n t e r p r e t  t h e  terms o f  

t h e  compulsory l i c e n s e  as w e l l .  I n  Na t i ona l  Broadcas t ins  Cornpanv, I n c .  v. 

Sate1 1  i t e  Broadcast Networks. Inc. ,  t h e  Cour t  extended t h e  compulsory 1  i cense  

t o  i n c l u d e  na t ionwide  re t ransm iss ions  by s a t e l l  i t e  c a r r i e r s  t o  home sate1 1  i t e  

d i s h  owners w i t h  r espec t  t o  pre-1989 a c t i v i t y .  And i n  Cab lev i s i on  Svste~iis 

Development Corp. V.  Mot ion  P i c t u r e  Assoc ia t i on  o f  America. Inc. ,  t h e  Cour t  

r u l e d  t h a t  t h e  Copyr igh t  O f f i c e  d i d  have t h e  s t a t u t o r y  a u t h o r i t y  t o  i n t e r p r e t  t h e  

terms of s e c t i o n  111, and upheld a  Copyr igh t  O f f i c e  r e g u l a t i o n  i n t e r p r e t i n g  t h e  

meaning o f  t h e  te rm "gross r e c e i p t s "  appearing i n  s e c t i o n  111. 

The Copyr igh t  Roya l t y  T r i buna l  has been d i s t r i b u t i n g  cab le  r o y a l  t i e s  

t o  c o p y r i g h t  owners and a d j u s t i n g  t h e  r o y a l t y  r a t e s  as p rov ided  f o r  by t h e  

Copyr igh t  Ac t .  When t h e  FCC dropped i t s  d i s t a n t  s i g n a l  c a r r i a g e  and synd ica ted  

e x c l u s i v i t y  r u l e s  i n  1980, t h e  CRT took  s teps t o  a d j u s t  t h e  r o y a l t y  r a t e s .  The 

T r i buna l  imposed a  synd ica ted  e x c l u s i v i t y  surcharge on a1 1  cab le  systems t h a t ,  

under t h e  former FCC r u l e s ,  would have been sub jec t  t o  e x c l u s i v i t y  p r o t e c t i o n ,  

and i t  c rea ted  a  f e e  o f  3.75% o f  g ross  r e c e i p t s  f o r  each d i s t a n t  s i g n a l  c a r r i e d  

by a  c a b l e  system t h a t  would n o t  have been p e r m i t t e d  under t h e  former  d i s t a n t  

s i g n a l  c a r r i a g e  r u l e s .  When t h e  FCC reimposed a  synd ica ted  e x c l u s i v i t y  regime 

i n  1990, t h e  CRT dropped t h e  syndex surcharge i n  most ins tances .  

5 835 F.2d 292 (D.C. C i r . ) ,  c e r t .  Denied, 486 U.S. 1032 (1987). 

6 940 F.2d 1467 (11 th  C i r .  1991). 

7 836 F.2d 599 (D.C. C i r . ) ,  c e r t .  denied, 487 U.S. 1235 (1988). 

v i  i 



Congress has taken one oppor tun i t y  t o  amend sec t i on  111. I n  the  

e a r l y  1980's t h e  FCC author ized t h e  c r e a t i o n  of low power t e l e v i s i o n  s t a t i o n s  

(LPTV's) which func t ion  1 i k e  mini-TV s ta t i ons .  The FCC r u l e s  i n  e f f e c t  i n  1976 

made no p r o v i s i o n  f o r  LPTV's s ince  they  d i d  no t  e x i s t ,  r e s u l t i n g  i n  a 

de terminat ion  under t h e  Copyr ight  Act  t h a t  a l l  LPTV's, no mat te r  how c lose  t h e i r  

l o c a t i o n  t o  a cable system, must be considered d i s t a n t  s igna ls .  I n  o rder  t o  

remedy t h i s  i n e q u i t y  and encourage ca r r i age  o f  LPTV s t a t i o n s  by cable systems, 

Congress amended the  sec t i on  111(f) d e f i n i t i o n  o f  a l o c a l  s i gna l  i n  1986 t o  

i n c l  ude LPTV ' s . 
Another s i g n i f i c a n t  development a f f e c t i n g  t h e  cab le  compulsory 

l i c e n s e  s ince  i t s  enactment has been r a p i d  techno log ica l  advance i n  video 

re t ransmiss ion  serv ice .  The way i n  which video programming i s  de l i ve red  t o  t h e  

home i s  cons tan t l y  chaqging. New systems have emerged, such as w i re less  cable 

and sate1 1 i t e  technology, and o the r  de l  i v e r y  systems, such as d i r e c t  broadcast 

s a t e l l  i t e s  and t h e  es tab l  ished telephone companies, loom on t h e  immediate 

hor izon.  The Copyr ight  O f f i c e  has a l ready  determined t h a t  w i re less  cable and 

s a t e l l i t e  c a r r i e r s  do no t  qua1 i f y  f o r  compulsory 1 icens ing  under sec t i on  111, and 

t h e  new and developing systems are l i k e l y  t o  seek t h e  b e n e f i t s  o f  sec t i on  111. 

Chapter Four--Cause. E f f e c t  and t h e  Copyr iqht  O f f i c e :  The D i f f i c u l t  Task o f  
Adminis ter inq Sect ion  111 

Admin i s t ra t i on  and i n t e r p r e t a t i o n  o f t h e  cable compulsory1icense has 

no t  been an easy t a s k  f o r  t h e  Copyright O f f i c e .  S h i f t s  i n  communications 

r e g u l a t o r y  p o l i c y  and goals, emerging technologies, and j u d i c i a l  a c t i v i s m  have 

a l l  had a profound e f f e c t  on t h e  cont inued v i t a l i t y  o f  t h e  l i cense .  The 

Copyr ight  O f f i c e  f i n d s  i t s e l f  a t  t he  center  o f  t he  maelstrom, charged w i t h  t h e  

t a s k  o f  admin is te r ing  t h e  l i c e n s e  but,  u n l i k e  t h e  FCC whose r u l e s  and p o l i c i e s  

v i i i  



are c r i t i c a l  t o  i t s  task,  no t  author ized t o  adapt and a d j u s t  t o  changing 

circumstances on b e h a l f  o f  t h e  p u b l i c  i n t e r e s t .  

Al though t h e  t i d e s  of change have washed many shores, t h r e e  areas 

have had t h e  most profound e f fec t :  FCC e l  i m i n a t i o n  o f  t h e  d i s t a n t  s i gna l  ca r r i age  

r u l e s ,  j u d i c i a l  e l  i m i n a t i o n  of t h e  must c a r r y  r u l e s ,  and techno1 o g i c a l  advances. 

The extremely complex d i s t a n t  s i gna l  r o y a l t y  computation mechanism 

i n  sec t i on  111 i s  d i r e c t l y  t i e d  t o  t h e  d i s t a n t  s i gna l  and must c a r r y  r u l e s  o f  t h e  

FCC i n  e f f e c t  on A p r i l  15, 1976. Although Congress in tended t o  f reeze t h i s  body 

o f  r u l e s  f o r  copy r i gh t  purposes, i t  cou ld  no t  foresee t h e  copy r i gh t  consequences 

wrought by e l  i m i n a t i o n  o f  those r u l e s  and changes i n  communications po l  i c i e s .  

The d i s t a n t  s igna l  c a r r i a g e  r u l e s  se t  ou t  t h e  d i s t a n t  s i gna l  quotas f o r  cab le  

systems opera t ing  i n  a l l  p a r t s  o f  t h e  country .  With t h e i r  e l i m i n a t i o n  i n  1981, 

t h e  FCC ceased i t s  i n t e r p r e t a t i o n  o f  t h e  r u l e s  and t h e  mechanisms t h a t  al lowed 

them t o  operate. Th i s  l e f t  t he  Copyr ight  O f f i c e  i n  a  p o s i t i o n  o f  a t tempt ing  t o  

admin is te r  t h e  d i s t a n t  s i gna l  ca r r i age  r u l e s  w i t h i n  t h e  copy r i gh t  framework 

w i thou t  ass is tance o f  t h e  FCC. Inequal i t i e s  i n  t h e  copy r i gh t  system are common. 

'Those cab le  opera tors  and broadcasters who were f o r t u n a t e  enough t o  o b t a i n  

waivers o r  r u l i n g s  from t h e  FCC before  1980 were g iven  a  favored s t a t u s  under t h e  

copy r i gh t  laws v i s -a -v i s  systems coming i n t o  opera t ion  a t  a  l a t e r  date.  Thus two 

cab le  opera tors  i n  e x a c t l y  t h e  same circumstances would pay d i spa ra te  amounts f o r  

ca r r i age  of t h e  same s igna l ,  t h e  one system paying t h e  lower r a t e  o n l y  because 

i t  was fo r tuna te  enough t o  have obtained an FCC r u l i n g  under t h e  d i s t a n t  s i gna l  

ca r r i age  r u l e s  p r i o r  t o  t h e i r  e l i m i n a t i o n .  The same i n e q u a l i t i e s  e x i s t  f o r  

broadcasters, some o f  whom are considered d i s t a n t  s i g n a l s  t o  s i s t e r  s t a t i o n s  

considered l o c a l  by t h e  FCC p r i o r  t o  1980 even though both s t a t i o n s  broadcast 

from e x a c t l y  t h e  same 1  oca t ion .  Th is  broadcaster inequal  i t y  makes c a r r i a g e  l e s s  



1 i k e l y  f o r  those s t a t i o n s  c l a s s i f i e d  as d i s t a n t  t o  t h e  cab le  system (which would 

have t o  Pay a  h i ghe r  r o y a l t y  f o r  c a r r i a g e ) ,  r e s u l t i n g  i n  decreased v iewersh ip  of 

t h e  s t a t i o n ,  p a r t i c u l a r l y  i n  h e a v i l y  cabled areas o f  t h e  coun t ry .  

The same types  o f  inequa l  i t i e s  c rea ted  by t h e  repea l  o f  t h e  d i s t a n t  

s i g n a l  c a r r i a g e  r u l e s  at tended t h e  j u d i c i a l  e l  i m i n a t i o n  o f  t h e  must c a r r y  r u l e s .  

The 1976 must c a r r y  r u l e s  a re  c r i t i c a l  t o  t h e  de te rm ina t i on  o f  when a  p a r t i c u l a r  

broadcast  s i g n a l  i s  l o c a l  o r  d i s t a n t  t o  a  cab le  ope ra to r .  The h i g h l y  i nvo l ved  

FCC r u l e s  i nc l uded  many except ions and grouped many areas i n t o  markets which 

expanded t h e  reach of t h e  r u l e s .  And, as i s  almost always t h e  case w i t h  FCC 

r e g u l a t i o n s ,  wa ivers  were a v a i l a b l e  t o  p a r t i e s  showing m e r i t o r i o u s  circumstances. 

With t h e  r u l e s '  e l  i m i n a t i o n  i n  Ouincy and Century, a l l  o f  t h e  FCC a d m i n i s t r a t i o n  

and i n t e r p r e t a t i v e  mechanisms ceased t o  operate.  Numerous po l  i c y  problems 

c ross ing  communications and c o p y r i g h t  borders a r i s e  f rom t h i s .  As w i t h  t h e  

d i s t a n t  s i g n a l  c a r r i a g e  r u l e s ,  cab1 e  ope ra to r s  and b roadcas te rs  i n  ex i s tence  

p r i o r  t o  e l i m i n a t i o n  o f  t he  must c a r r y  r u l e s  o f t e n  en joy  a  more f avo rab le  and 

p r i v i l e g e d  c o p y r i g h t  s t a t u s  than  those j u s t  e n t e r i n g  t h e  market.  

Techno1 o g i  c a l  developments have f u r t h e r  c o n t r i b u t e d  t o  complex i t y  o f  

s e c t i o n  111. Developments i n  t h e  means o f  d e l i v e r i n g  s i g n a l s  t o  subsc r i be rs  have 

begun t o  b l u r  t h e  d i s t i n c t i o n s  and techno log ies  and have made de te rm ina t i ons  as 

t o  what i s  and i s  n o t  a  cab le  system, accord ing t o  t h e  way Congress env is ioned  

i t  i n  1976, more d i f f i c u l t .  The e v o l u t i o n  o f  new techno log ies  has a l s o  changed 

t h e  face o f  t h e  marketp lace f o r  v ideo  re t ransm iss ion  se rv i ces .  Recent ly ,  t h e  

Copyr igh t  O f f i c e  concluded t h a t  t h e  re t ransm iss ion  a c t i v i t i e s  o f  MMDS opera to rs ,  

a l s o  known as w i r e l e s s  cable,  and s a t e l l i t e  c a r r i e r s  d i d  n o t  s a t i s f y  t h e  terms 

and c o n d i t i o n s  o f  s e c t i o n  111. T h i s  leaves  t h e  w i r e l e s s  cab le  i n d u s t r y ,  when t he  

r e g u l a t i o n  takes  e f f e c t  i n  1994, w i t h o u t  a  compul so ry  1  i cens ing  scheme t o  compete 



w i t h  t r a d i t i o n a l  w i r e d  systems e n j o y i n g t h e  l i c e n s e ' s  b e n e f i t s .  D i r e c t  broadcast  

s a t e l l i t e  se rv i ces  and t h e  te lephone companies a re  fo recas t  t o  be p r o v i d i n g  v ideo  

se rv i ces  t o  subscr ibers  i n  t h e  near f u t u r e ,  and they  t o o  w i l l  be w i t h o u t  t h e  

p r o t e c t i o n  o f  t h e  cab le  l i cense ,  un less  Congress amends t h e  Copyr igh t  Act .  As 

c u r r e n t l y  d r a f t e d ,  s e c t i o n  111 i s  ve ry  f i n e l y  t a i l o r e d  t o  t h e  opera t ions  o f  

t r a d i t i o n a l  w i r e d  cab le  systems and i s  i n s u f f i c i e n t l y  broad t o  encompass new 

v ideo  re t ransm iss ion  p r o v i d e r s  seeking t o  compete w i t h  t h e  cab le  i n d u s t r y .  

Chapter Five--Leqislative Options for  Amendment o f  Section 111 

A1 though t h e r e  a re  a  hundred ways i n  which t h e  cab le  compulsory 

l i c e n s e  cou ld  be changed, t h e  f o l l o w i n g  a re  some o f  t h e  more s i g n i f i c a n t  

1  e g i  s l  a t  i ve p o l  i c y  a1 t e r n a t  i ves : 

A. Simp1 i f v  the Fee Mechanism. The h i g h l y  complex method o f  c a l c u l a t i n g  

r o y a l t i e s  f o r  d i s t a n t  s i g n a l s  f o r  l a r g e r  cab le  systems cou ld  be s i m p l i f i e d  

d r a m a t i c a l l y .  The c u r r e n t  r e1  iance  on l ong  outdated and repea led  FCC r u l e s  makes 

no p r a c t i c a l  sense i n  today 's  marketplace, and has o f t e n  produced nega t i ve  

economic i n c e n t i v e s  and i nequal i t  i es, and has reduced program d i v e r s i t y  f o r  

consumers. Sec t i on  111 cou ld  be amended t o  adopt a  f l a t  pe r  subsc r i be r  r o y a l t y  

s i m i l a r  i n  des ign  t o  t h e  r o y a l t y  scheme o f  t h e  s e c t i o n  119 s a t e l l i t e  c a r r i e r  

compulsory l i c e n s e .  Not o n l y  i s  a  f l a t  o r  f i x e d  r o y a l t y  f e e  e a s i e r  t o  c a l c u l a t e ,  

b u t  i t  would p rov ide  f a r  g r e a t e r  c e r t a i n t y  and accuracy than  t h e  c u r r e n t  r o y a l t y  

f e e  s t r u c t u r e .  

B. Adjust the  Scope and Def in i t ion  o f  a Local Si qnal . Re1 iance  upon t h e  

former  FCC must c a r r y  r u l e s  f o r  de te rmin ing  what i s  a  l o c a l  s i g n a l  under t h e  

Copyr igh t  Act  has produced severa l  problems and comp lex i t i es .  Older ,  more 

e s t a b l  i shed independent broadcast  s i g n a l  s  were g rand fa thered  as 1  ocal  i n  

communit ies where a  present  day a p p l i c a t i o n  o f  t h e  former  r u l e s  would have made 
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them d i s t a n t .  The r e s u l t  i s  t h a t  new independent broadcast s t a t i o n s  are  n o t  as 

a t t r a c t i v e  t o  cab le  systems because o f  t h e i r  d i s t a n t  s t a t u s  under t h e  copy r i gh t  

laws (and a t tendant  h igher  r o y a l t y  fee), even though they  operate i n  t h e  same 

community as t h e  o l d e r  s t a t i o n s .  Th i s  problem, along w i t h  o the r  more techn i ca l  

ones associated w i t h  t he  s t r u g g l e  t o  apply  repealed communications regu la t i ons ,  

cou ld  be solved by amending the  d e f i n i t i o n  o f  a  l o c a l  s i gna l  i n  s e c t i o n  111 t o  

e l i m i n a t e  reference t o  t h e  former FCC must c a r r y  r u l e s  and adopt ing a  more 

updated concept o f  a  l o c a l  s i g n a l .  A  poss ib le  choice i s  t h e  Area o f  Dominant 

I n f l uence  (ADI) f o r  broadcast s ta t i ons ,  t h e  system used by A r b i t r o n  t o  d e f i n e  t h e  

market f o r  each broadcast s t a t i o n  across the  count ry  f o r  purposes o f  t e l e v i s i o n  

rankings.  

Aside from t h e  d e f i n i t i o n ,  t h e  cab le  l i c e n s e  cou ld  be mod i f i ed  t o  

r e q u i r e  payment f o r  l o c a l  s i gna l s .  The 1  icense c u r r e n t l y  does n o t  r e q u i r e  

payment f o r  l o c a l  s i g n a l s  (except i n  one very  r a r e  circumstance),  and assesses 

r o y a l t i e s  based upon t h e  number o f  d i s t a n t  s i gna l s  c a r r i e d  by cab le  systems. 

Local broadcasters are t h e  copy r i gh t  ho lders  t o  a  small b u t  s i g n i f i c a n t  amount 

o f  d a i l y  programming (such as news, spec ia l  repor ts ,  s t o r i e s  o f  l o c a l  i n t e r e s t ,  

e tc . )  which f o r  t h e  most p a r t  goes uncompensated. 

C. New Nu1 ti channel Video Prov iders . The face  o f  t h e  v ideo 

re t ransmiss ion  i n d u s t r y  has changed d r a m a t i c a l l y  s ince  1976. Where the re  was 

once on l y  cable, now t h e r e  are many new types o f  p rov ide rs  ready and ab le  t o  

p rov ide  consumers w i t h  a  d i v e r s i f i e d  choice o f  programming. These new 

re t ransmiss ion  serv ices,  however, do n o t  enjoy t h e  same b e n e f i t s  o f  a  compul sory 

l i c e n s i n g  scheme as does cable. I n  o rder  t o  he lp  these and f u t u r e  systems 

compete i n  t h e  marketplace, t he  compulsory 1  icense cou ld  be amended i n  a  

technology n e u t r a l  manner t o  apply  t o  a1 1  types o f  v ideo re t ransmiss ion  serv ices.  



D. Phased E l i m i n a t i o n  o f  t h e  Cable Compulsor~ License. I n  o rder  t o  

promote p r i v a t e  n e g o t i a t i o n  and 1  icens ing  o f  ret ransmiss ions o f  broadcast 

s igna ls ,  t he  compulsory 1  icense could be phased out .  The 1  icense cou ld  be sunset 

a f t e r  a  s p e c i f i c  pe r iod  of t ime, could be sunset except f o r  l o c a l  s i gna ls  and/or 

underserved areas o f  t he  country, o r  could be sunset i n  a  way modeled a f t e r  

sec t i on  119, e s p e c i a l l y  w i t h  the  compul sory a r b i t r a t i o n  mechanism as t o  

adjustment o f  t h e  fees and, poss ib ly ,  a  p r i v a t e  l i c e n s i n g  scheme. 

E. Passive C a r r i e r  Exemption. The exempt i o n  from 1  i abi  1  i t y  f o r  

s a t e l l i t e  c a r r i e r s  p rov id ing  supers ta t ion  s igna ls  t o  cable systems could be 

reexamined t o  r e q u i r e  r o y a l  t y  payments from the  c a r r i e r s  f o r  r e t r a n s m i t t i n g  such 

s igna ls .  

F. Roya l ty  D i s t r i b u t i o n s  by t h e  Copyr ight  Roya l ty  T r i  bunal . Under 

cu r ren t  d i s t r i b u t i o n  c r i t e r i a ,  the  b u l k  o f  cab le  r o y a l t i e s  goes t o  program 

suppl i e r s  and spor ts  c la imants.  Broadcasters, both network and independent, 

rece ive  l i t t l e  o r  no th ing  desp i te  t h e i r  va luable contr . ibut ions o f  l o c a l  

programming and schedule arrangement. The l a c k  o f  revenue streani i s  underscored 

by t h e  d i s p r o p o r t i o n a t e l y  h igher  amount broadcasters must pay copy r igh t  owners 

f o r  t he  same programming re t ransmi t ted  by cable systems f o r  a  s u b s t a n t i a l l y  l e s s  

than marketplace fee. The Copyright Act could be amended t o  change the  c r i t e r i a  

t o  be app l ied  by the  Copyright Royal ty  Tr ibuna l  i n  d i s t r i b u t i o n  o f  the  r o y a l t y  

funds. 

6. Reta in  t h e  Cable License. A  f i n a l  op t i on  cou ld  be f o r  Congress t o  

conclude t h a t  t he  compul sory 1  i cense has worked reasonably we1 1  and 1  eave sec t i on  

111 unchanged. Under t h i s  opt ion,  Congress would leave t o  the  cour ts  and 

re1  evant admini s t r a t  i v e  agencies the  task  o f  responding t o  economic and 

techno log ica l  developments, t o  t he  ex ten t  poss ib le .  



PART TUO: SECONDARY TRANSHISSION BY SATELLITE 
RESALE CARRIERS AND COHHUNI CATIONS LAU 

C h a ~ t e r  Six--The Impact o f  S a t e l l i t e  Technoloav on C o ~ y r i q h t  and 
Comnuni c a t i  ons Law 

I n  1976, t h e  use o f  space s a t e l l i t e s  t o  t r a n s m i t  progran~ming 

embodying copy r i gh ted  works was i n  i t s  i n f ancy .  Since passage o f  t h e  1976 

Copyr igh t  Act ,  however, s a t e l l i t e  d i s t r i b u t i o n  o f  t e l e v i s i o n  programming has 

inc reased  d r a m a t i c a l l y .  

When Congress enacted t h e  1976 Act ,  i t  accommodated t h e  d i s t r i b u t i o n  

of programming v i a  cab le  t e l e v i s i o n  i n  t h e  compulsory 1  icense o f  s e c t i o n  111 o f  

t h e  Act .  From the  t ime  o f  passage o f  t h e  Ac t  through t h e  mid-198OYs, t h e  

deve lop ing  sate1 1  i t e  t e l e v i s i o n  ' Industry operated w i t h o u t  i n c u r r i n g  c o p y r i g h t  

1  i a b i l  i t y  under t h e  "pass ive c a r r i e r "  exemption o f  s e c t i o n  111 (a)  (3 ) .  That 

subsec t ion  p rov ides  an exemption f o r  secondary t ransmiss ions  o f  copy r i gh ted  works 

where t h e  c a r r i e r  has no d i r e c t  o r  i n d i r e c t  c o n t r o l  over  t h e  con ten t  o r  s e l e c t i o n  

o f  t h e  p r imary  t r ansm iss ion  o r  over  t h e  p a r t i c u l a r  r e c i p i e n t s  o f  t h e  secondary 

t ransmiss ion ,  and t h e  c a r r i e r ' s  a c t i v i t i e s  w i t h  r espec t  t o  t h e  secondary 

t r ansm iss ion  c o n s i s t  s o l e l y  o f  p r o v i d i n g  w i res ,  cables,  o r  o t h e r  communications 

channels f o r  t h e  use o f  o the rs .  

I n  t h e  mid-198OYs, however, many r e s a l e  c a r r i e r s  and c o p y r i g h t  

ho lde rs  began "scrambl ing"  t h e i r  s i g n a l s  as a  means o f  " s e l f - h e l p "  aga ins t  

unau thor ized  r e c e p t i o n  o f  copyr igh ted  works. Descrambl i n g  c a p a c i t y  was p rov ided  

o n l y  t o  pay ing subscr ibers  o f  t h e i r  se rv i ce .  Scrambl i n g  presented severa l  

c o p y r i g h t - r e l a t e d  concerns, i n c l u d i n g  whether scrambl ing would impede t h e  f r e e  

f l o w  o f  i n t e l l e c t u a l  p rope r t y ,  and whether scrambl i n g  t o o k  s a t e l l  i t e  c a r r i e r s  o u t  

o f  t h e  pass ive  c a r r i e r  exemption, s i nce  i t  represented d i r e c t  c o n t r o l  over  t he  

r e c e i p t  o f  s i gna l s .  Simultaneously,  c o p y r i g h t  i n f r i ngemen t  s u i t s  were f i l e d  
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aga ins t  c e r t a i n  s a t e l l i t e  c a r r i e r s  who c la imed t o  operate under s e c t i o n  111. 

C h a ~ t e r  Seven--The S a t e l l i t e  Home Viewer Ac t  

Congress responded t o  these concerns by enac t i ng  t h e  S a t e l l i t e  Home 

Viewer Copyr igh t  Act  o f  1988. The SHVA c rea ted  a  temporary s t a t u t o r y  1  icense f o r  

sate1 1  i t e  c a r r i e r  r e t r ansm iss ion  of s u p e r s t a t i o n  and network s i g n a l s  t o  d i s h  

owners f o r  p r i v a t e  home v iewing.  Dur ing  t h e  f i r s t  f o u r  yea r  phase, a  c o p y r i g h t  

r o y a l t y  i s  s t a t u t o r i l y  es tab l i shed  a t  a  f l a t  r a t e  pe r  month pe r  subsc r i be r  f o r  

each rece i ved  s u p e r s t a t i o n  s i g n a l .  Dur ing  t h e  second, two-year phase, r a t e s  a re  

s e t  by negot i a t  i on o r  b i  n d i  ng a,rbi  t r a t  i on. 

The s a t e l l i t e  l i c e n s e  sunsets a f t e r  s i x  years  on December 31, 1994, 

due i n  p a r t  t o  t h e  p r e v a i l i n g  ph i losophy  t h a t  Congress should impose a  compulsory 

1  icense o n l y  when a  marketp lace s o l u t i o n  cannot work. 

Chapter E i  qht--Exami n a t  i on o f  Cu r ren t  Issues Under t h e  Sate1 1  i t e  C a r r i e r  L icense 

Ove ra l l  , t h e  Copyr igh t  Of f ice and t h e  p a r t i e s  i nvo l  ved have n o t  

encountered problems w i t h  t h e  s a t e l l i t e  c a r r i e r  l i c e n s e  system. A  few issues 

have a r i sen ,  i n c l u d i n g  t h e  s t a t u s  of pub1 i c  b roadcas t ing  s e r v i c e  s t a t i o n s  under 

s e c t i o n  119, and t h e  e f f e c t  o f  ins tantaneous s a t e l l i t e  broadcast  upon t h e  

n e t w o r k - a f f i l i a t e  r e l a t i o n s h i p  across t h e  n a t i o n ' s  t ime  zones. U l t i m a t e l y ,  

Congress faces  t h e  ques t i on  o f  what t o  do about s a t e l l i t e  t e l e v i s i o n  and 

c o p y r i g h t  1  i a b i l  i t y .  

The Eleventh C i r c u i t  r e c e n t l y  h e l d  t h a t  sate1 1  i t e  rebroadcast  

f a c i l i t i e s  a re  a  "cab le  system" w i t h i n  t h e  meaning o f  t h e  s e c t i o n  111 cab le  

compulsory 1  icense.  I n  a  f i n a l  r e g u l a t i o n  issued January 29, 1992, however, t h e  

Copyr igh t  O f f i c e  a f f i r m e d  i t s  d e c i s i o n  t h a t  s a t e l l i t e  c a r r i e r s  a re  not cab le  

systems w i t h i n  t h e  meaning o f  s e c t i o n  111, no tw i t hs tand ing  t h e  Eleventh C i r c u i t  



r u l  i ng. 

Chapter Ni ne--Leqi s l  a t i  ve Opti ons 

The S a t e l l i t e  Home Viewer Ac t  sunsets on December 31, 1994. S ince 

s a t e l l i t e  c a r r i e r s  w i l l  be s u b j e c t  t o  f u l l  c o p y r i g h t  l i a b i l i t y  a t  t h a t  p o i n t ,  

Congress may want t o  r ev i ew  t h e  s a t e l l i t e  c a r r i e r  l i c e n s e  w i t h i n  t h a t  frame- 

work. I f  so, i t  may w ish  t o  cons ider  severa l  p o l i c y  a l t e r n a t i v e s :  

1. Congress cou ld  extend t h e  l i c e n s e  by s imp le  ex tens ion  o f  t h e  

l i f e  o f  t h e  Ac t  so t h e  compulsory a r b i t r a t i o n  phase con t inues .  

2.  Congress may a l s o  want t o  r e s o l v e  t h e  i s sue  o f  t h e  e l  i g i  b i l  i t y  

o f  s a t e l l i t e  c a r r i e r s  f o r  t h e  cab le  compulsory l i c e n s e .  I f  

Congress o p t s  t o  extend t h e  s a t e l l i t e  c a r r i e r  l i c e n s e  under 

t h e  same terms, t h e  l e g i s l a t i o n  should c l a r i f y ,  as does t h e  

e x i s t i n g  Sate1 1  i t e  Home Viewer Act,  t h a t  sate1 1  i t e  c a r r i e r s  

a re  n o t  e l i g i b l e  f o r  cab le  l i c e n s e .  

3. Congress may a1 so wish t o  c l a r i f y  whether PBS s t a t i o n s  qua1 i f y  

as "network" s t a t i o n s  o r  " supe rs ta t i ons . "  

4. Sec t ion  119(a) (6) p u r p o r t s  t o  p r o h i b i t  d i s c r i m i n a t i o n  by 

s a t e l l i t e  c a r r i e r s  aga ins t  d i s t r i b u t o r s ,  b u t  t h e  d i s t r i b u t o r s  

do n o t  have s tand ing  t o  sue under t h e  Copyr igh t  Act .  Congress 

may wish t o  amend chap te r  5 ( c o p y r i g h t  i n f r i ngemen t  and 

remedies) t o  g i v e  t h e  d i s t r i b u t o r s  s tand ing  t o  sue f o r  

d i s c r i m i n a t i o n  rega rd ing  t h e  p r i c e  and terms f o r  sate1 1  i t e  

programming. 



PART THREE: RETRANSUISSION CONSENT 

The Senate-passed b i l l ,  S. 12, impacts the  compulsory 1  icens ing  system 

o f  sec t i on  111 and copyr igh t  p o l i c y  w i t h  respect  t o  several p rov is ions :  

re t ransmiss ion  consent, nond iscr iminat ion  by video programming d i s t r i b u t o r s ,  and 

copy r igh t  payments f o r  d i s t a n t  s igna ls .  

5.12 a l lows t e l e v i s i o n  s t a t i o n s  t o  se lec t  whether they  want t o  be 

c a r r i e d  on a  must c a r r y  bas is  by t h e i r  l o c a l  cable systems, o r  whether, instead, 

they wish t o  e l e c t  t o  negot ia te  w i t h  cable systems f o r  permission t o  c a r r y  t h e i r  

s igna ls ,  i .e., " ret ransmiss ion consent ." 

Chapter Ten--History o f  Retransmission Consent Prov is ions  

Retransmission consent has i t s  o r i g i n s  i n  communications p o l i c y  

da t i ng  back t o  the  e a r l y  days of rad io .  I n  the  1927 Radio Act, broadcasters were 

p r o h i b i t e d  from rebroadcast ing o ther  s t a t i o n s y  programming w i thou t  the  consent 

o f  the  o r i g i n a t i n g  s t a t i o n .  Th is  concept moved i n t o  the  Communications Act o f  

1934, apply ing t o  audio and v ideo broadcasters. But desp i te  recommendations from 

the  FCC i n  1959 t o  extend t h i s  concept t o  cable operators, Congress d i d  no t  amend 

the  Communications Act  t o  do so. 

The FCC attempted t o  e f f e c t  some re t ransmiss ion  consent p rov i s ions  

i n  1968 t o  avoid u n f a i r  compet i t ion i n  t he  communications marketplace, bu t  t he  

experiments were unsuccessful .  The imminent r e v i s i o n  o f  t h e  1909 Copyright Act, 

i t  was hoped, would address the  r i g h t s  o f  copyr igh t  ho lders  where t h e i r  works 

were re t ransmi t ted  by cable operators w i thout  consent. 

As i t  turned out,  the  1976 Copyright Act d i d  conta in  the  compulsory 

cable l i c e n s i n g  system es tab l ished i n  sec t ion  111. The cable l i c e n s e  attempts 

t o  balance the  competing i n t e r e s t s  o f  copyr igh t  holders and those who would use 

authors'  works by a l l ow ing  cable operators t o  re t ransmi t  works broadcast by 
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d i s t a n t  t e l e v i s i o n  s t a t i o n s  w i thou t  g e t t i n g  the  permission o f  t h e  copy r igh t  

ho lder  o f  each work. I n  r e t u r n ,  the  cable operator  i s  requ i red  t o  pay a  fee 

which i s  d i s t r i b u t e d  t o  copy r igh t  c la imants by t h e  Copyr ight  Royal ty  Tr ibuna l .  

By enact ing t h e  compulsory 1  icense system, Congress expressed i t s  i n t e n t  t o  

p rov ide  a  form o f  automatic re t ransmiss ion  consent t h a t  avoids t h e  t r a d i t i o n a l  

system o f  a l l ow ing  a  copy r igh t  ho lder  t h e  exc lus ive  r i g h t  t o  permi t  o r  deny use 

o f  h i s  o r  her  work. 

Chapter Eleven--Analysis o f  S.12 and i t s  Copvr iqht  I m p l i c a t i o n s  

Considerat ion o f  t he  re t ransmiss ion  consent p r o v i s i o n  i n  S.12 must 

be framed aga ins t  t h e  purpose and goals o f  t he  Copyr ight  Act  and t h e  cable 

compul sory 1  i cense. 

Against  t h i s  background o f  communications and copy r igh t  development, 

t h e  Copyr ight  O f f i c e  has a  major concern w i t h  the  re t ransmiss ion  consent 

p rov i s ions  o f  S.12. Establ ishment o f  a  new system t h a t  a l lows f o r  re t ransmiss ion  

consent does no t  mesh w i t h  the  compulsory l icens ing  system o f  17 U.S.C. 5111 as 

i t  now stands. I n  essence S.12 es tab l ishes  the  equ iva len t  o f  copy r igh t  

e x c l u s i v i t y  f o r  broadcast ret ransmiss ions by cable. Sec t ion  111 was designed t o  

avoid e x a c t l y  t h a t  s i t u a t i o n .  

Nondiscr iminat ion w i t h  respect  t o  video programming would r e q u i r e  

copy r igh t  owners o f  v ideo programming t o  make t h e i r  programming avai  1  ab le  on 

terms a f f e c t i n g  cont rac tua l  freedom. Also the  nond iscr iminat ion  r u l e s  i n  S.12 

over lap  17 U.S.C. {119(a)(6),  which prov ides copy r igh t  remedies f o r  

d i s c r i m i n a t i o n  by sate1 1  i t e  c a r r i e r s .  

I n  add i t i on ,  t he re  are unanswered quest ions about t he  way t h a t  t h e  

S. 12 p rov i s ions  might  p l a y  themselves ou t  i n  t he  marketplace. Would broadcasters 

genera l l y  e l e c t  must c a r r y  t o  insure  t h e i r  v iewership on a  l o c a l  cable system i s  
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mainta ined? O r  would t hey  dec ide  t h a t  cab le  opera to rs  should compensate 

b roadcas te rs  i n  some fash ion  f o r  c a r r i a g e  o f  t h e i r  va luab le  s i g n a l s ?  I f  

broadcas te rs  a re  p a i d  by cab le  opera to rs  f o r  ca r r i age ,  should program owners and 

producers g e t  a  share o f  t h i s  new revenue source? What i f  a  b roadcas te r  and 

cab le  ope ra to r  cannot agree on a  compensation system, and t h e  b roadcas te r  denies 

access t o  i t s  s i g n a l  t o  t h e  ope ra to r  and t h e  e n t i r e  subsc r i be r  base? More 

b a s i c a l l y ,  do broadcasters  a c t u a l l y  have c o n t r a c t u a l  r i g h t s  t o  g r a n t  consent f o r  

t h e  re t ransm iss ion  o f  most o f  t h e  programs t h a t  t hey  c a r r y ?  W i l l  b roadcas te rs  

o b t a i n  r i g h t s  beyond t h e  community o f  se rv i ce?  

The Copyr igh t  O f f i c e  be1 ieves  t h a t  t h e  re t ransm iss ion  consent 

p r o v i s i o n s  o f  S.12 a l t e r  t h e  funda~i ienta l  p r i n c i p l e  o f  t h e  compulsory l i c e n s i n g  

scheme: s i g n a l  a v a i l a b i l i t y .  The l i c e n s e  p rov ides  cab le  ope ra to r s  w i t h  t h e  r i g h t  

o f  r e t r ansm iss ion  upon payment of t h e  s t a t u t o r y  r o y a l t y  fee.  Retransmiss ion 

consent e f f e c t i v e l y  pe rm i t s  broadcasters  t o  s top  t h e  o p e r a t i o n  o f  t h e  compul so ry  

l i c e n s e  th rough w i t h h o l d i n g  consent o f  r e t r ansm iss ion  t o  a  cab le  ope ra to r .  

Ret ransmiss ion consent a1 so upsets  t h e  f l o w  o f  r o y a l  t i e s  t o  c o p y r i g h t  owners 

env is ioned  by Congress i n  1976 when i t  enacted s e c t i o n  111. I n  a d d i t i o n ,  

enactment of  a  l aw  c o n t a i n i n g  re t ransm iss ion  consent p r o v i s i o n s  may c r e a t e  

c o n f l i c t  w i t h  congress ional  renewal o f  t h e  s a t e l l i t e  c a r r i e r  p r o v i s i o n s  o f  17 

U.S.C. $119, which sunsets a t  t h e  end o f  1994. 

Chapter Twel ve--Leqi s l  a t i  ve Options To Retransmission Consent i n S. 12 

Retransmiss ion consent under S.12 i s  s a i d  t o  be based on c o n t i n u a t i o n  

o f  17 U.S.C. 9111, b u t  t h e  Copyr igh t  O f f i c e  f i n d s  a  c o n f l i c t  between t h e  i n t e n t  

and o p e r a t i o n  o f  t h e  cab le  c o p y r i g h t  compulsory l i c e n s e  and re t ransm iss ion  

consent under S.12. The re t ransm iss ion  consent p r o v i s i o n s  of S.12 a re  sur roga tes  

f o r  c o p y r i g h t  e x c l  u s i v i  t y  and a re  i ncons i  s t e n t  w i t h  t h e  cab1 e  compul so ry  1 icense 
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o f  sec t i on  111. 

1. Congress cou ld  d e l e t e  t h e  re t ransmiss ion  consent p r o v i s i o n  o f  

S. 12 and a d j u s t  t h e  must c a r r y  p rov i s i ons .  

2. It cou ld  e l i m i n a t e  t h e  cab le  compulsory 1  icense. I n  such a  

s i t u a t i o n  Congress cou ld  re-eval  ua te  i t s  po l  i c y  toward 

copyright/communications issues, and e i t h e r  c rea te  a  new l e g a l  

s t ruc tu re ,  o r  l e t  t h e  marketplace p l a y  i t s e l f  ou t .  

3 .  As a  l e s s  d r a s t i c  a l t e r n a t i v e  Congress cou ld  modi fy  c u r r e n t  

law t o  preserve t h e  copy r i gh t  cab le  compulsory l i c e n s e  and t o  

c rea te  s t a t u t o r y  fees f o r  l o c a l  s i gna l s .  

4 .  Congress cou ld  leave sec t i on  111 as i t  i s  and a1 so d e l e t e  t h e  

re t ransmiss ion  consent p rov i s i ons  from S. 12. Th is  would mean 

f u r t h e r  debate each year  about copy r i gh t  law and new media 

d e l i v e r y  systems. 

PART FOUR: COPYRIGHT OFFICE CONCLUSIONS AND RECOMMENDATIONS 

Congress created t h e  cab le  compulsory 1 icense i n  t h e  c r u c i b l e  o f  t he  

1976 general  r e v i s i o n  o f  t h e  copy r i gh t  law, a f t e r  10 years o f  ex tens ive  debate, 

l i t i g a t i o n ,  and r e g u l a t o r y  a c t i v i t y .  The cab le  l i c e n s e  i s  c l e a r l y  t h e  product  

o f  a  very d i f f i c u l t  l e g i s l a t i v e  compromise, and t h e  s t r i p e s  o f  t h e  compromise can 

be seen i n  t h e  e x c r u c i a t i n g  d e t a i l  o f  sec t i on  111 o f  t h e  Copyr ight  Act.  Congress 

l e g i s l a t e d  a t  t h e  he igh t  o f  FCC r e g u l a t i o n  o f  t h e  cab le  i ndus t r y .  The FCC had 

adopted exceedingly  d e t a i l e d  s igna l  c a r r i a g e  r u l e s ,  bo th  f o r  t h e  purpose o f  

safeguarding l o c a l  broadcast ing s t a t i o n s  aga ins t  " u n f a i r  compet i t ion"  (i .e., 

us ing  t h e  broadcast s i gna l  w i t hou t  r e s t r i c t i o n  o r  compensation) and f o r  t h e  

purpose o f  p r o t e c t i n g  t h e  i n t e r e s t s  o f  copy r i gh t  owners o f  t e l  e v i  s i o n  programming 

a t  a  t ime  when t h e  Supreme Court  had shut  t h e  door on copy r i gh t  p r o t e c t i o n  under 
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t h e  e x i s t i n g  1909 Act.  

The cabl  e  1 icense served two major 1 egi  s l  a t i v e  po l  i c i e s :  i t  prov ided 

a mechanism f o r  cab l  e  systems t o  r e t r a n s m i t  broadcast programming w i t h o u t  

c l e a r i n g  r i g h t s  f rom copy r i gh t  owners through p r i v a t e  nego t i a t i ons ,  thereby 

assur ing pub1 i c  access t o  t h e  programming and pro1 i f e r a t i o n  o f  cabl  e  systems; and 

i t  compensated copy r i gh t  owners f o r  t h e  cabl e  re t ransmiss ion ,  thereby  encouraging 

f u r t h e r  c r e a t i v i t y  and d i v e r s i t y  i n  programming . 
From a number o f  perspect ives,  t h e  cable 1 i cense has func t ioned we1 1 ; 

t h e  1 eg i  s l  a t  i ve purposes have been achieved. Where a 12-channel cabl  e  system was 

the  norm i n  1976, systems now commonly o f f e r  upwards o f  50 channels, a l l  f i l l e d  

w i t h  programming. Cab1 e pene t ra t i on  exceeds 60 percent  o f  t e l e v i s i o n  households, 

and t h e  number o f  opera tors  se rv ing  subscr ibers has expanded from fewer than 

4,000 i n  1976 t o  over 13,000. The copy r i gh t  r o y a l t y  pool a v a i l a b l e  t o  copy r i gh t  

owners has grown from t h i r t e e n  m i l l i o n  d o l l a r s  i n  1978 ( t h e  f i r s t  year  o f  t h e  

l i c e n s e )  t o  $165 m i l l i o n  i n  1990. 

The growth o f  t h e  r o y a l t y  pool and the  exp los ion  i n  cab le -o r i g ina ted  

programming suggest t h a t  copy r i gh t  owners have subs tan t i a l  i n c e n t i v e s  t o  c rea te  

new programming f o r  t h e  cab le  t e l e v i s i o n  market. 

Even broadcasters, who bear t h e  b run t  o f  t h e  cab le  l i c e n s e  i n  

competing w i t h  t h e  cable i n d u s t r y  f o r  a d v e r t i s i n g  d o l l a r s ,  have experienced 

tremendous growth d u r i n g  t h e  1 i f e  o f  t h e  cable 1 icense. Since 1976, independent 

broadcast s t a t i o n s  have increased from 86 t o  380, and most s t a t i o n s  make a 

p r o f i t .  The t h r e e  commerci a1 t e l  e v i  s ion  networks have 1 o s t  t h e i r  f o rmer l y  

overwhelming share o f  t h e  t e l e v i s i o n  audience t o  cabl  e, independent s t a t  ions, and 

o t h e r  v ideo sources, but ,  apa r t  f rom t h e  c u r r e n t  economic recession, i t  i s  n o t  

c l  ear  t h a t  t he  broadcast networks have become unpro f  i tab1 e. Fox Broadcast ing has 



come c lose  t o  c r e a t i n g  a  f o u r t h  na t i ona l  network i n  t he  l a s t  f i v e  years.  

It i s  poss ib le  t h a t  t h e  broadcast ing i n d u s t r y  i s  reach ing  a  c r i t i c a l  

p o i n t  i n  i t s  compet i t ion  w i t h  t h e  cab le  i n d u s t r y  f o r  t h e  t e l e v i s i o n  audience. 

Others a re  i n  a  b e t t e r  p o s i t i o n  than t h e  Copyr ight  O f f i c e  t o  eva lua te  t h e  

economic da ta  and t rends .  The Copyr ight  O f f i c e  can o n l y  seek t o  advise t h e  

Congress about good copy r i gh t  p o l i c y  a l t e r n a t i v e s .  I n  our  f r e e  en te rp r i se ,  

marketplace system, a  government mandated compulsory t a k i n g  o f  p rope r t y  r i g h t s  

i s  a  l a s t  r e s o r t .  Copyr ight  p o l i c y  i s  a  ma t te r  o f  ba lanc ing  t h e  reward t o  

c r e a t o r s  by l e g i s l a t i n g  p r o p r i e t a r y  r i g h t s ,  w i t h  t he  i n t e r e s t  o f  users and t h e  

general  p u b l i c  i n  reasonable access t o  t h e  f r u i t s  o f  c r e a t i v i t y .  

The Copyr ight  O f f i c e  concludes t h a t  t h e  cab le  l i c e n s e  should be 

mod i f i ed  o r  adjusted t o  account f o r  developments s ince  1976. While t h e  l i c e n s e  

has func t ioned w e l l ,  t h e  telecommunications and copy r i gh t  wor lds  have changed so 

much s ince  1976 t h a t  l e g i s l a t i v e  adjustment i s  necessary. I n  t h i s  Report, t h e  

Copyr ight  O f f i c e  rev iews t h e  h i s t o r y  and ope ra t i on  o f  t h e  cab le  1  icense; i t  

o u t l i n e s  t h e  economic and r e g u l a t o r y  developments s ince  1976; i t  notes  several  

a d m i n i s t r a t i v e  and opera t iona l  d i f f i c u l t i e s  and po l  i c y  issues; and i t  i d e n t i f i e s  

severa l  1  egis1 a t i v e  op t ions .  

We recognize t h a t  cab le  copy r i gh t  re fo rm i s  a  major l e g i s l a t i v e  

under tak ing.  Very l a r g e  economic i n t e r e s t s  a re  a t  s take.  I f  Congress decides 

t o  re fo rm t h e  cab le  1  icense, t h e  Copyr ight  O f f i c e  o f f e r s  these poss ib le  op t ions :  

1) S i m p l i f y  t h e  r o y a l t y  formula by, f o r  example, l e g i s l a t i n g  a  
f l a t ,  per  subscr iber  r a t e ;  

2 )  I f  t h e  d i s t i n c t i o n  between d i s t a n t  and l o c a l  s i g n a l s  i s  
re ta ined ,  ad jus t  t h e  d e f i n i t i o n  o f  l o c a l  s i g n a l s  t o  t he  "area 
o f  dominant i n f l uence"  (ADI) o f  a  broadcast s t a t i o n ;  

3) I f  t h e  cab le  l i c e n s e  i s  broadened t o  apply  t o  o the r  
re t ransmiss ion  serv ices  (e.g., MMDS), g i v e  ser ious  
cons ide ra t i on  t o  a  sunset f o r  t h e  e n t i r e  l i c e n s e  a f t e r  a  
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p e r i o d  o f  years  and/or i n s t i t u t e  a  compulsory a r b i t r a t i o n  
phase i n  l i e u  o f  t h e  compulsory l i cense ;  

4) Ad jus t  t h e  c r i t e r i a  f o r  d i s t r i b u t i o n  o f  c a b l e  r o y a l t i e s  t o  
i n s t r u c t  t h e  CRT t o  cons ide r  a d d i t i o n a l  f a c t o r s ;  a f t e r  f u r t h e r  
study, one f a c t o r  m igh t  be t h e  va lue  o f  t h e  "broadcast  day"; 
and 

5)  I f  t h e  s e c t i o n  119 l i c e n s e  i s  extended, c o n f i r m  t h a t  s a t e l l i t e  
c a r r i e r s  a r e  n o t  e l i g i b l e  f o r  t h e  s e c t i o n  111 1  icense.  

The Copyr igh t  O f f i c e  recommends aga ins t  adop t ion  o f  r e t r ansm iss ion  

consent f o r  broadcasters  i f  t h e  cab le  compulsory l i c e n s e  i s  r e t a i n e d .  The two 

p o l i c i e s  a re  i n c o n s i s t e n t .  It i s  n o t  p o s s i b l e  t o  have a  compulsory 1  i cense  w i t h  

r espec t  t o  programming i f  broadcasters  have a  s t a t u t o r y  r i g h t  t o  deny t h e  

c a r r i a g e  o f  t h e  s i g n a l  by a  cab le  system. I n  e f f e c t ,  t h e  compulsory l i c e n s e  

cou ld  opera te  o n l y  i f  t h e  broadcasters  have no cho ice  b u t  t o  g i v e  consent.  As 

a  p o l i c y  mat te r ,  t h e  Copyr igh t  O f f i c e  a l s o  f i n d s  i t  anonlalous t o  accord a  

1 icensee o f  copy r i gh ted  works (broadcasters)  g r e a t e r  p r o p r i e t a r y  r i g h t s  t han  t h e  

owner o f  copy r i gh t ,  y e t  t h a t  i s  t h e  p r a c t i c a l  e f f e c t  o f  r e t r ansm iss ion  consent 

when a l l i e d  t o  t h e  c a b l e  l i c e n s e .  

Retransmiss ion consent a l s o  r a i s e s  c o n t r a c t u a l  i ssues :  w i l l  t h e  

b roadcas te rs  have t h e  c o n t r a c t u a l  r i g h t  t o  consent t o  c a b l e  re t ransm iss ion  o f  t h e  

programming. I f  no t ,  w i l l  t h e  s t a t u t o r y  r i g h t  embodied i n  S.12 o v e r r i d e  vague 

c o n t r a c t u a l  p rov i s i ons ,  o r  w i l l  t h e  broadcasters  be c o p y r i g h t  i n f r i n g e r s  f o r  

exceeding t h e  terms o f  t h e  l i c e n s e s  t hey  nego t i a ted  w i t h  t h e  program s u p p l i e r s ?  

To t h e  Copyr igh t  O f f i c e ,  r e t r ansm iss ion  consent makes sense o n l y  i f  

Congress dec ides t o  phase ou t  t h e  cab1 e  compul so ry  1  icense. Broadcasters  would 

have p r o p r i e t a r y  r i g h t s  i n  t h e  broadcast  s i g n a l  ; c o p y r i g h t  owners would have 

e x c l u s i v e  r i g h t s  i n  t h e i r  programming; cab le  systems would have t o  g e t  c learances 

f rom broadcasters ,  who would presumably have c o n t r a c t u a l  a u t h o r i t y  t o  r ep resen t  

c o p y r i g h t  owners. A  few l a r g e  mu l t ip le -sys tem cab le  opera to rs  may be amenable 

x x i  i i 



t o  phased e l i m i n a t i o n  o f  t he  cable l i cense,  and t h e  Copyright O f f i c e  could see 

several advantages t o  a  re form e f f o r t  i n  t h i s  d i r e c t i o n .  Cable systems are no t  

as dependent upon d i s t a n t  s igna ls  as i n  1976, g iven the  enormous growth i n  cable- 

o r i g i n a t i o n  networks. Even more s i g n i f i c a n t l y ,  t h e  computer izat ion o f  the  

copy r igh t  and telecommunications i n d u s t r i e s  and o the r  techno log ica l  developments 

suggest t h a t  i n  t he  1990's i t  may be poss ib le  t o  l i c e n s e  cab le  re t ransmiss ion  o f  

broadcasts w i thou t  a  compulsory l i cense .  From our  c u r r e n t  vantage po in t ,  

however, i t  seems 1  i k e l y  t h a t  s t rong arguments w i l l  be made f o r  r e t e n t i o n  o f  the  

cable l i c e n s e  a t  l e a s t  w i t h  respect  t o  l o c a l  s i gna ls  and underserved areas. 

Retent ion o f  t he  compulsory 1  icense f o r  l o c a l  s i gna ls  might  p rov ide  

a  bas is  f o r  t he  c o n s t i t u t i o n a l i t y  o f  a  must-carry regime f o r  l o c a l  s igna ls .  

With respect  t o  t he  s a t e l l i t e  c a r r i e r  1  icense, t h i s  Report a l so  

reviews the  h i s t o r y  and experience o f  t h i s  s h o r t - l i v e d  l i cense .  The s a t e l l i t e  

c a r r i e r  1  icense has func t ioned very we1 1  . The l e g i s l a t i v e  o b j e c t i v e s  were 

s i m i l a r  t o  those under ly ing  the  cable l i cense :  p rov ide  access t o  s a t e l l i t e  

ret ransmiss ions w i thou t  impossible t ransac t i on  costs, and compensate copy r igh t  

owners f o r  t he  use o f  t h e i r  works. These ob jec t i ves  have been achieved w i thou t  

t he  major a d m i n i s t r a t i v e  problems t h a t  have charac ter ized the  cable l i cense .  

The Copyright O f f i c e  does, however, recommend l e g i s l a t i v e  a c t i o n  t o  

c l a r i f y  the  s t a t u s  o f  PBS s ta t i ons ,  i f  the  s a t e l l i t e  c a r r i e r  l i c e n s e  i s  extended. 

The Copyright O f f i c e  makes no recommendation now on the  quest ion o f  

extension o f  t h e  sec t i on  119 l i cense,  u n t i l  i t  i s  poss ib le  t o  evaluate the  

experience under the  compulsory a r b i t r a t i o n  phase t h a t  begins next  year .  

I n  conclusion, t he  cable and s a t e l l i t e  c a r r i e r  l i censes  have 

genera l l y  f u l f i l  l e d  t h e i r  l e g i s l a t i v e  purposes, bu t  the  cab le  1  icense should be 

adjusted o r  reformed t o  account f o r  t he  economic, regu l  a to ry  , and techno1 og i  ca l  
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developments s ince 1976. 'The a d m i n i s t r a t i v e  pol  i c y  issues r e l a t i n g  t o  t h e  cab le  

1  icense have been nllmerous because t h e  r o y a l t y  formula ,  which i s  t i e d  t o  t h e  1976 

FCC cab le  c a r r i a g e  r u l e s ,  makes l i t t l e  sense today.  The s a t e l l i t e  c a r r i e r  per  

subscr iber  l i c e n s e  f e e  provides a  p o s s i b l e  model. 

xxv 



Congress passed a  new Copyr igh t  Act  i n  1976 which rewro te  t h e  l a w  and 

r e s t r u c t u r e d  t h e  r e l a t i o n s h i p s  of owners and users o f  c r e a t i v e  works o f  

au thorsh ip .  One o f  t h e  most vex ing  issues which delayed passage o f  t h e  1976 Act  

f o r  almost t e n  years,  was t h e  re t ransm iss ion  by c a b l e  systems o f  v ideo  

programming con ta ined  on t h e  s i g n a l s  of broadcast  t e l e v i s i o n  s t a t i o n s .  The cab le  

t e l e v i s i o n  i n d u s t r y  was a  new phenomenon, hav ing had i t s  beginn ings i n  t h e  

195OYs, and t h e  d i r e c t i o n  and growth o f  t h e  cab le  i n d u s t r y  remained unce r ta i n .  

The s i g n i f i c a n t  i s sue  which faced Corrgress was what, i f  any, 1  i a b i l  i t y  should t h e  

cab le  i n d u s t r y  have f o r  r e t r a n s m i t t i n g  copyr igh ted  broadcast  programming, and how 

c o u l d  t h e  c learance  o f  those  r i g h t s  be handled t o  assure t h a t  cab le  systems cou ld  

con t i nue  t o  operate.  The r e s u l t i n g  s o l u t i o n  was t h e  cab le  compulsory l i c e n s e ,  

s e c t i o n  111 o f  t h e  Copyr igh t  Ac t  o f  1976, which guaranteed access t o  broadcast  

programming f o r  cab le  opera to rs  and es tab l i shed  r o y a l t y  compensation f o r  

c o p y r i g h t  owners o f  t h a t  programming. 

S i x teen  years  have elapsed s i nce  t h e  passage o f  t h e  Copyr igh t  Act ,  

and t h e  f ace  o f  t h e  telecommunicat ions i n d u s t r y  has changed d r a m a t i c a l l y .  Well 

over  h a l f  t h e  n a t i o n  has access t o  cab le  t e l e v i s i o n ,  and soon n e a r l y  every  

American w i l l  have t h e  cho ice  o f  a c q u i r i n g  cab le  t e l e v i s i o n  o r  some o t h e r  s i m i l a r  

t y p e  o f  v ideo  programming p r o v i d e r .  Broadcast t e l e v i s i o n  i s  no l o n g e r  t h e  o n l y  

game i n  town, and cab le  systems have p rov ided  t h e  consumer w i t h  increased 

programming d i v e r s i t y  and en te r ta inment  op t i ons .  Aga ins t  t h i s  changing backdrop, 

t h e  cab le  compulsory l i c e n s e  has remained t h e  same, seeking t o  serve as t h e  

p r i n c i p a l  v e h i c l e  f o r  c learance  o f  programming r i g h t s  and compensation o f  

c o p y r i g h t  owners. 

INTRODUCTION 



A1 though t h e  cable compul sory 1  icense has remained b a s i c a l l y  t h e  

same, n e i t h e r  t h e  FCC r u l e s  i n  e f fec t  a t  t he  t ime o f  i t s  c r e a t i o n  nor  t h e  

r e l a t i v e  s t reng th  of t h e  affected p a r t i e s  has. The cable i n d u s t r y  has grown i n  

economic c l o u t  s ince  1976 whi 1  e  broadcast s t a t i o n s  have s u f f e r e d  economic woes. 

A t  t he  same t ime t h a t  t he  cable i n d u s t r y  was r a p i d l y  growing, t h e  Federal 

Communications Commission (FCC) began t o  modi fy  o r  d e l e t e  some o f  t he  r u l e s  t o  

which the  copy r i gh t  cable compulsory l i c e n s e  had been keyed. Fur ther  

techno log ica l  developments brought new v ideo programming serv ices  t o  t h e  

f o r e f r o n t  which s t r a i n e d  the  sec t i on  111 1  icense, and t h e  c o u r t s  a l s o  began t o  

exp lo re  and i n t e r p r e t  t h e  i n t r i c a c i e s  o f  t he  sec t i on  111 l i cense .  

I n  t h i s  changing marketplace, du r i ng  t h e  l a s t  decade, broadcasters 

and programmers have s t r o n g l y  asser ted t h a t  cable systems are  n o t  pay ing what t he  

s i g n a l s  are wor th and t h a t  t he  cable compulsory l i c e n s e  has c rea ted  a  

pro1 i f e r a t i o n  o f  d i s t a n t  s igna l  s  which damage 1  ocal broadcasters. 

Congress i n  t u r n  was faced w i t h  recons ide ra t i on  o f  these issues. But 

as Congress began t o  consider  poss ib le  reform of t he  cab le  compulsory l i cense,  

t he  broadcast ing i n d u s t r y  began t o  urge some form o f  re t ransmiss ion  consent-- 

g i v i n g  broadcasters t he  r i g h t  e i t h e r  t o  deny c a r r i a g e  t o  cab le  systems o r  t o  

demand payments f o r  such c a r r i  age. 

W i th in  t h i s  framework bo th  t h e  House and the  Senate Subcommittees 

which deal w i t h  copy r i gh t  issues are s c r u t i n i z i n g  t h e  copy r i gh t  cable compul sory 

l i c e n s e  t o  determine whether o r  n o t  a l t e r a t i o n s  should be made and i f  so what 

those changes should be. 'The Senate as a  whole has been cons ider ing  major changes 

concerning r e g u l a t i o n  o f  t h e  cable i n d u s t r y  s ince  t h e  l O l s t  Congress and the  



i n t r o d u c t i o n  o f  S. 1880. Al though S. 1880 d i d  n o t  p rov ide  f o r  re t ransmiss ion  

consent, i t  had t h e  same general  goal o f  r e s t o r i n g  t h e  r i g h t  o f  t h e  l o c a l  

f r anch i se  a u t h o r i t y  t o  regu la te  bas ic  cab le  t e l e v i s i o n  r a t e s  as S. 12, t h e  Cable 

T e l e v i s i o n  Consumer P r o t e c t i o n  Act o f  1991. 

On October, 22, 1991, Chairman Dennis DeConcini and Senator O r r i n  

Hatch wrote t he  Reg is te r  o f  Copyrights p o i n t i n g  ou t  t h a t  t h e  p l a y i n g  f i e l d  had 

been a1 t e r e d  s ince  the  passage o f  t h e  cab le  and s a t e l l i t e  c a r r i e r  compulsory 

1  icenses and n o t i n g  t h a t  t h e  Copyr ight  O f f i c e y  s  proposed rulemaking w i t h  respec t  

t o  d e f i n i t i o n  o f  a  cab le  system under sec t i on  111 i n d i c a t e d  t h a t  i t  was t ime f o r  

Congress t o  examine these l i censes .  I n  p a r t i c u l a r  they  asked t h e  Copyr ight  

O f f i c e  t o :  

conduct a  survey o f  both t h e  sec t i on  111 
and 119 l i censes  and i d e n t i f y  t he  major 
copy r i gh t  p o l i c y  issues t r i g g e r e d  by new 
regu l  a to ry ,  techno1 og i ca l  , and 1  egal 
developments.. . . . [and t o ]  make any 
recommendations f o r  improvement, expansion, 
and/or c l a r i f i c a t i o n  o f  t h e  1  icenses t h a t  
would b e t t e r  serve t h e  goals  o f  a  cos t  
e f f i c i e p t  system o f  l i c e n s i n g  copyr ighted 
works. 

A f t e r  t h e  Senate passed S.12, t h e  Copyr ight  O f f i c e  was asked 

s p e c i f i c a l l y  t o  i nc lude  i n  t h i s  Report a  d iscuss ion  o f  re t ransmiss ion  consent and 

i t s  r e l a t i o n s h i p  w i t h  and o r  e f f e c t  on t h e  copy r i gh t  compulsory l i c e n s e .  

During t h i s  same t ime pe r i od  House J u d i c i a r y  Subcommittee Chairman 

W i l l i a m  Hughes a l so  expressed concern about t h e  copy r i gh t  i m p l i c a t i o n s  o f  

re t ransmiss ion  consent and t h e  poss ib le  need t o  b r i n g  t h e  cab le  compulsory 

1 See Appendix A  f o r  t h e  t e x t  o f  t h i s  l e t t e r .  



l i c e n s e  i n  l i n e  w i t h  today's market r e a l i t i e s .  Chairman Hughes s e t  up a se r ies  

o f  meetings t o  d iscuss these issues w i t h  representa t ives  of t h e  a f f e c t e d  

i n d u s t r i e s .  

Although the  Copyright O f f i c e  d i d  n o t  have as much t ime as i t  

normal ly  does t o  complete such a Report, i t  had a1 ready gone through an i n t e n s i v e  

rev iew o f  t h e  cable compulsory 1 icense both i n  i t s  proposed and f i n a l  rulemaking 

on d e f i n i t i o n  o f  a cable system, and i n  i t s  ongoing merger and a c q u i s i t i o n s  

proceedings. The O f f i c e  had a l so  kept  abreast o f  developments w i t h  t h e  sec t i on  

119 s a t e l l i t e  compulsory l i cense .  

The Copyr ight  O f f i c e  has, there fore ,  compl i e d  w i t h  Senator DeConcini 

and Senator Hatch's request  by prepar ing  t h i s  Report. It conta ins  an overview 

and ana lys i s  o f  both t h e  5111 cable compulsory 1 icense and the  5119 s a t e l l i t e  

c a r r i e r  1 icense p lus  a d iscussion o f  ret ransmiss ion consent as r e l a t e d  t o  the  

copy r igh t  compul sory 1 icenses. 



PART ONE: THE CABLE COHPULSORY LICENSE AND SECTION 111 

I. HISTORY OF THE CABLE COHPULSORY LICENSE 

It i s  somewhat anomalous t o  r e f e r  t o  t h e  " l e g i s l a t i v e "  h i s t o r y  o f  t h e  

cab le  compulsory 1  icense, s i nce  much o f  t h e  background l e a d i n g  t o  t h e  enactment 

o f  s e c t i o n  111 occur red  f a r  f rom t h e  h a l l s  o f  Congress. The l i c e n s e  rep resen ts  

an amalgamation o f  FCC communications p o l i c y  and r e g u l a t i o n ,  Supreme Cour t  

a c t  ion ,  c o p y r i g h t  p o l  i c y  compromi ses, and 1  eg is1  a t  i v e  i n i t i a t i v e .  Whi le Congress 

s t r o v e  i n  1976 t o  d i s t i n g u i s h  i t s  r e g u l a t i o n  o f  t h e  cab le  t e l e v i s i o n  i n d u s t r y  

f rom a  c o p y r i g h t  and communications perspec t i ve ,  i t  recognized t h e  s i g n i f i c a n t  

" i n t e r p l a y "  between t h e  two p o l i c i e s .  The l i c e n s e  i s  t h e r e f o r e  unique t o  i t s  

t imes  and t h e  f o r c e s  t h a t  fo rged  i t s  c r e a t i o n .  

A. L e s i s l  a t i v e .  Administrat ive.  and J u d i c i a l  Developments. 

1. Pre-1966. 

Cable t e l e v i s i o n ,  o r  community antenna t e l e v i s i o n  (CATV) as i t  was 

once more commonly known, arose i n  t h e  1950's 'In response t o  t h e  need f o r  

t e l e v i s i o n  s e r v i c e  i n  c e r t a i n  areas, especi  a1 l y  smal l  communit ies 1  ack i  ng 

adequate broadcast  t e l e v i s i o n  se rv i ce .  These underserved areas o f t e n  presented 

t e r r a i n  d i f f i c u l t i e s  which prevented s a t i s f a c t o r y  r e c e p t i o n  o f  o therw ise  

a v a i l a b l e  programmiqg, o r  t hey  were s imp ly  l o c a t e d  t o o  f a r  away f rom broadcast  

cen te rs .  

O f t en  t o o  smal l  t o  suppor t  an adver t  i ser-based broadcast  s t a t i o n ,  

these areas f r e q u e n t l y  r ece i ved  no b e n e f i t  from t h e  expansion o f  t h e  broadcast  

spectrum t o  i n c l u d e  UHF f requencies,  a  p o l i c y  adopted by t h e  FCC t o  inc rease  



broadcast serv ices  on a  nat ionwide bas is .  U n t i l  t h e  advent o f  cab le  t e l e v i s i o n ,  

t h e  o n l y  means a v a i l a b l e  t o  such l o c a l  i t i e s  f o r  ob ta in ing  h igh  qua1 i t y  recept ion ,  

o r  any recep t i on  a t  a l l ,  f e l l  i n t o  two ca tegor ies :  expensive home antennas and 

cooperat ive,  non-pro f i  t boosters, t rans1 a t o r s  and repeaters .  Boosters, 

t r a n s l a t o r s  and repeaters  merely served t o  extend t h e  range o f  d i s t a n t  s i g n a l s  

by p i c k i n g  them up a t  advantageous l o c a t i o n s  and r e t r a n s m i t t i n g  them over  t h e  

a i r .  Such devices, however, c a r r i e d  o n l y  a  s i n g l e  channel and lacked t h e  

capac i t y  t o  evolve i n t o  t r u e  l o c a l  broadcast ing o u t l e t s .  

The i n t r o d u c t i o n  o f  cab le  t e l e v i s i o n  i n t o  these underserved areas 

meant t h a t  i n  many cases a  viewer cou ld  rece i ve  f i v e  o r  more channels. Not o n l y  

cou ld  cab le  systems prov ide  a t  l e a s t  t h r e e  network s igna l s ,  bu t  a  v a r i e t y  o f  

independent s t a t  ions  as we1 l . Unl i ke t h e  passive repeat ing  serv ices,  cabl  e  

systems a1 so possessed t h e  capac i ty  t o  become program o r i g i n a t o r s ,  u t i l  i z i n g  

channels n o t  used f o r  ret ransmi ssions. 

The copy r i gh t  consequences o f  cabl e  system a c t i v i t i e s  d i d  n o t  rece i ve  

much a t t e n t i o n  throughout t he  1950's and i n t o  t h e  e a r l y  196OYs, p r i n c i p a l l y  

because t h e  smal l  s i z e  o f  t h e  opera t ions  had no s i g n i f i c a n t  commercial impact on 

t h e  r i g h t s  o f  copy r i gh t  ho lders.  The FCC examined the  emergence o f  cab le  

t e l e v i s i o n  i n  1959 and found "no present  bas is  f o r  a s s e r t i n g  j u r i s d i c t i o n  o r  

a u t h o r i t y  over  CATV's, except as we a l ready r e g u l a t e  them under p a r t  15 o f  our  

r u l e s  w i t h  respec t  t o  t h e i r  r a d i a t i o n  o f  energy." 

2 Report and Order i n  Docket 12443, 26 FCC 403 (1959). The FCC a l so  
recommended i n  i t s  R e ~ o r t  and Order t h a t  Congress make two l e g i s l a t i v e  changes 
t o  t h e  Communications Act.  Sec t ion  325 o f  t he  Act  p r o h i b i t e d  broadcast s t a t i o n s  

(cont inued. . .) 



Fol lowing a  study pe r iod  i n  t he  l a t e  195OYs, r e v i s i o n  o f  t he  1909 

Copyright Act began i n  earnest i n  the  1960's as copy r igh t  b i l l  s  were proposed and 

hearings conducted. Because cab1 e  t e l e v i s i o n  was s t i l l  re1 a t i v e l y  i n s i g n i f i c a n t ,  

none of the  Copyr ight  O f f i c e  r e v i s i o n  s tud ies  d e a l t  w i t h  the  sub jec t  o f  secondary 

transmissions, and t h e  sub jec t  was n o t  touched on d i r e c t l y  i n  the  1961 Reg is te r 's  

Report. Sect ion 13 o f  t he  1963 p re l im ina ry  d r a f t  f o r  a  rev i sed  U.S. copy r igh t  

law took  a  stab a t  t h e  problem, bu t  t he  n i c e s t  t h i n g  anyone s a i d  about i t  was 

t h a t  i t was confusing. The 1964 r e v i s i o n  b i l l  contained no e x p l i c i t  p r o v i s i o n  

on cab le  ret ransmiss ion,  though i t  seems apparent t h a t  the  b i l l  covered cab le  

ret ransmiss ions i n  i t s  broad d e f i n i t i o n  o f  a  copy r igh t  owner's exc lus ive  r i g h t  

t o  per form h i s / h e r  work. 

Cable re t ransmiss ion  as a  copyr igh t  issue began t o  come t o  a  head i n  

1965. I n  hear ings be fore  Subcommittee No. 3  o f  t he  House Committee on the  

Jud ic ia ry ,  copy r igh t  owners, spor ts  representa t ives  and broadcasters argued f o r  

f u l l  copy r igh t  1  i a b i l  i t y  f o r  cable ret ransmiss ions,  wh i l e  cab le  operators argued 

f o r  a  complete exemption. The 1965 Supplementary Report o f  t he  Reg is te r  o f  

Copyrights t o  t h e  1965 r e v i s i o n  b i l l  addressed t h e  1  i a b i l i t y  issue f o r  t he  f i r s t  

t ime. A f t e r  summarizing the  arguments f o r  and aga ins t  l i a b i l i t y ,  the  Report 

'(. . .cont inued) 
from rebroadcast ing the  s igna ls  o f  o the r  broadcast s t a t i o n s  w i thou t  "rebroadcast 
consent." The FCC recommended t h a t  Congress amend the  sec t i on  t o  r e q u i r e  t h a t  
cable systems ob ta in  rebroadcast consent from t e l e v i s i o n  s t a t i o n s  so as t o  "place 
the  CATV under the  same cond i t i ons  as the  broadcaster w i t h  respect  t o  access t o  
programs o r i g i n a t e d  by o the r  s ta t i ons . "  Id. a t  para. 65-68, 92. The Commission 
a l so  recommended t h a t  Congress r e q u i r e  cable systems " t o  c a r r y  the  s igna l  o f  t he  
l o c a l  s t a t i o n  i f  the  l o c a l  s t a t i o n  so requests"  ( i  .e. adopt "must c a r r y "  r u l e s ) .  
I d .  a t  para. 99. Nothing came o f  e i t h e r  l e g i s l a t i v e  recommendation, a1 though t h e  - 
FCC l a t e r  adopted "must c a r r y "  r u l e s  on i t s  own i n i t i a t i v e .  



concl uded : 

Since these problenis f i r s t  emerged i n  our  
d iscuss ions  we have g iven  them a g rea t  deal 
o f  thought.  There are v a l i d  arguments on 
bo th  s ides o f  t h i s  quest ion.  A 
p a r t i c u l a r l y  s t rong  p o i n t  on t h e  CATV s ide  
i s  t h e  obvious d i f f i c u l t y ,  under present  
arrangements, o f  o b t a i n i n g  advance 
c learance f o r  a l l  o f  t h e  copyr igh ted  
ma te r i a l  conta ined i n  a broadcast. Th is  
represents a r e a l  problem t h a t  cannot be 
brushed under t h e  rug, and i t  behooves t h e  
copy r i gh t  owners t o  come forward w i t h  
p r a c t i c a l  suggestions f o r  s o l v i n g  it. On 
balance, however, we b e l i e v e  t h a t  what 
community antenna opera tors  are doing 
represents a performance t o  t h e  p u b l i c  o f  
t h e  copy r i gh t  owner's work. We b e l i e v e  n o t  
o n l y  t h a t  t h e  performance r e s u l t s  i n  a 
p r o f i t  which i n  f a i r n e s s  t h e  copy r i gh t  
owner should share, bu t  a l so  t h a t ,  un less 
compensated, t h e  performance can have 
damaging e f f e c t s  upon t h e  va lue o f  
copyr igh t .  For these reasons, we have n o t  
inc luded an exemption f o r  commercial 
community antenna systems i n  t h e  b i l l .  On 
t h e  o the r  hand, we do n o t  b e l i e v e  t h a t  t h e  
same cons idera t ions  s h a l l  apply t o  t h e  
a c t i v i t i e s  o f  those who i n s t a l l  o r  operate 
a n o n p r o f i t  ' t rans1 a to r ,  ' 'booster,  ' o r  
s i m i l a r  equipment which merely a m p l i f i e s  
broadcast s i gna l  s  and re t ransmi t s  them f o 
everyone i n  an area f o r  f r e e  recept ion .  

As t h e  Reg is te r ' s  Report c o r r e c t l y  observed i n  1965, t h e  ques t ion  o f  cab le  

re t ransmiss ion  l i a b i l i t y  under t h e  new Copyr ight  Act "promises t o  be one o f  t h e  

most h o t l y  debated issues i n  t h e  e n t i r e  r e v i s i o n  program." 

3 Supplementary Report o f  t h e  Reg is te r  o f  Copyr ights  a t  42-43. 

4 I d .  a t  40. - 



2. 1966 t o  1968 . 
The years  1966 through 1968 proved t h e  1965 Copyr igh t  O f f i c e  prophesy 

t h a t  cab le  re t ransm iss ion  would become one o f  t h e  most h o t l y  debated i ssues  o f  

c o p y r i g h t  r e v i s i o n .  As t h e  debate over  and aga ins t  l i a b i l i t y  raged on i n  t h e  

h a l l s  of Congress, t h e  FCC p layed  i t s  hand by a s s e r t i n g  i t s  j u r i s d i c t i o n  t o  

r e g u l a t e  cable,  c r e a t i n g  a  f r eeze  i n  t h e  i n d u s t r y .  The Supreme Cour t  then  

en te red  t h e  p i c t u r e  by r e s o l v i n g  t h e  i s sue  o f  d i s t a n t  s i g n a l  1  i a b i l  i t y  under t h e  

1909 Copyr igh t  Act,  s p u r r i n g  t h e  need f o r  a  l e g i s l a t i v e  s o l u t i o n .  

Meanwhile, i n  March o f  1966, t h e  FCC issued  i t s  Second Report  and 

Order i n  Docket No. 15971, a s s e r t i n g  j u r i s d i c t i o n  over  cab le  t e l e v i s i o n  beyond 

mon i t o r i ng  i t s  e lec t romagnet i c  r a d i a t i o n  emi s s i  ons. The Second R e ~ o r t  and Order 

promulgated a  s e t  o f  r u l e s  whereby be fo re  a  cab le  ope ra to r  c o u l d  impo r t  a  d i s t a n t  

s i gna l  i n t o  i t s  s e r v i c e  area, a  f u l l  hear ing  be fo re  an FCC o f f i c e r  was r e q u i r e d  

i n  a l l  cases i n v o l v i n g  ma jo r  markets and, as a  p r a c t i c a l  mat te r ,  i n  n e a r l y  a l l  

o t h e r  cases. The reques ts  f o r  hear ings  soon soared, and i t  was ev iden t  f rom t h e  

FCC's back log  t h a t  a  p r a c t i c a l  f r eeze  over  d i s t a n t  s i g n a l  i m p o r t a t i o n  had taken 

p lace.  The Report  a1 so d e a l t  i n  p a r t  w i t h  t h e  i s s u e  o f  f a i r  compe t i t i on  between 

cab le  and broadcast ing,  n o t i n g  t h a t  cab le  cou ld  g a i n  access t o  programming v i a  

d i s t a n t  broadcast  s i g n a l s  w i t h o u t  compensating t h e  program suppl i e r ,  and 

recommended t h a t  Congress cons ider  a p p l y i  rrg t h e  Sec t ion  325 re t ransm iss ion  

consent p r o v i s i o n s  t o  cab le  opera to rs .  The House J u d i c i a r y  Committee 

r e p o r t e d  o u t  a  genera l  c o p y r i g h t  r e v i s i o n  b i l l  i n  1966 and 1967 w i t h  a  c a r e f u l l y  

5 Second Report  and Order i n  Docket No. 15971, 2  FCC 2d 725 (1966), 
para.  153. 



worked o u t  co~iipromise p r o v i s i o n  which n e i t h e r  imposed f u l l  1  i a b i l  i t y  on cab le  

opera to rs  no r  made them comple te ly  exempt. Ins tead ,  i t  adopted what was known 

as t h e  "wh i te ,  b lack ,  and g ray  area approach." The w h i t e  area was comple te ly  

exempt f rom 1  i a b i l  i t y ,  t h e  b l a c k  area comple te ly  1  i a b l e ,  and t h e  g ray  area 1  i a b l e  

o n l y  if advance n o t i c e  had been g i ven  t h a t  a  l o c a l  s t a t i o n  had an e x c l u s i v e  

1  icense t o  show t h e  same program i n  t h e  area ( i  .e. program e x c l u s i v i t y ) .  The 

proposal  was n o t  a  compulsory l i c e n s e ,  and i t  met w i t h  such o p p o s i t i o n  on t h e  

House f l o o r  i n  A p r i l  o f  1967 t h a t  i t  was d e l e t e d  e n t i r e l y  f rom t h e  l e g i s l a t i o n  

i n  an e f f o r t  t o  p reserve  t h e  r e s t  o f  t h e  b i l l .  The b i l l ,  w i t h o u t  cab le  

p rov i s i ons ,  was t r a n s f e r r e d  t o  t h e  Senate J u d i c i a r y  Committee. 

Whi le  t h e  debate over  cab le  1  i a b i l  i t y  raged i n  Congress, two 

ex t reme ly  impo r tan t  cases were making t h e i r  way through t h e  c o u r t s .  Decided by 

t h e  Supreme Cour t  a  week apa r t  i n  1968, Un i t ed  S ta tes  v. Southwestern Cable Co., 6 

and F o r t n i q h t l v  Corp. v. Un i t ed  A r t i s t s  Te lev i s i on ,  Inc. ,  had a  profound 

e f f e c t  on t h e  debate. Southwestern was n o t  a  c o p y r i g h t  case, b u t  i n v o l v e d  t h e  

ques t ions  o f  whether t h e  FCC had a u t h o r i t y  under t h e  Communications Act  t o  

r e g u l a t e  cab le  t e l e v i s i o n  and whether i t s  d i s t a n t  s i g n a l  r e g u l a t i o n s  o f  1966 were 

v a l i d .  I n  upho ld ing  t h e  Commission's r e g u l a t o r y  a u t h o r i t y ,  J u s t i c e  Har lan 's  

o p i n i o n  made c l e a r  t h a t  t h e r e  were l i m i t s  on t h e  FCC's a u t h o r i t y  ( b u t  d i d  n o t  

d e f i n e  those  l i m i t s )  and s p e c i f i c a l l y  upheld t h e  a d m i n i s t r a t i v e  o rde r  i nvo l ved  

i n  t h e  case as coming w i t h i n  t h e  r e g u l a t o r y  a u t h o r i t y  o f  t h e  FCC. The case was 

6 392 U.S. 157 (1968). 

7 392 U.S. 390 (1968), r eh ' q  denied, 393 U.S. 902 (1968). 



t h e r e f o r e  s i g n i f i c a n t  i n  t h a t  i t  f i r m l y  es tab l i shed  t h e  FCC as a  major  p l a y e r  i n  

t h e  r e g u l a t i o n  o f  cab le  and, a t  t h e  t ime, t h e  o n l y  a d m i n i s t r a t i v e  body ab le  t o  

p r o t e c t  t h e  i n t e r e s t s  o f  broadcasters and program supp l i e r s .  The FCC i n  1968 was 

commi t t e d  t o  t h e  a c t i v e  support  o f  1  ocal broadcast ing, p a r t i c u l a r l y  by 

independent s t a t i o n s  on the  u l  t r a - h i g h  frequency bands, and considered i t  a  du ty  

t o  ma in ta in  t h e  i n v i o l a b i l i t y  o f  c lear ly -de f ined  geographic t e l e v i s i o n  markets 

by p revent ing  cab le  from fragmenting l o c a l  audiences and thereby causing a  l o s s  

o f  a d v e r t i s i n g  revenue t o  t he  l o c a l  s t a t i o n s .  The FCC looked on t h e  e x i s t i n g  

copy r i gh t  1  aw as t h e  appropr ia te  l e g a l  dev ice f o r  a l l ow ing  t h e  marketplace t o  

regu l  a t e  t h e  growth o f  cab1 e  systems w i thou t  des t roy ing  1  ocal  broadcasters 

because o f  an u n f a i r  compe t i t i ve  advantage. By f o r c i n g  cab le  t o  barga in  f o r  t h e  

impor ta t i on  o f  d i s t a n t  s igna ls ,  t h e  copy r i gh t  law would supposedly r e l i e v e  t h e  

Commission from having t o  r u l e  on quest ions o f  impor ta t i on  i n  i n d i v i d u a l  cases. 

The Commission's hopes f o r  use o f  t h e  1909 Copyr ight  Act  as a  t o o l  

t o  o b t a i n  i t s  own communications o b j e c t i v e s  were dashed one week l a t e r  when t h e  

Supreme Court  issued i t s  d e c i s i o n  i n  F o r t n i q h t l v  C o r ~ .  v. Un i ted  A r t i s t s  

Te lev i s i on .  I n c .  'The Court  he ld  t h a t  cab le  opera tors  d i d  n o t  "perform" 

copyr igh ted  works w i t h i n  t h e  meaning o f  t h e  1909 Act, and the re fo re ,  cab le  

re t ransmiss ion  o f  1  ocal  broadcast s i gna l  s  were who1 l y  ou ts ide  t h e  copy r i gh t  1  aws. 

I n  r e j e c t i n g  arguments t h a t  cab le  operators were s i m i l a r  t o  broadcasters, who 

c l e a r l y  d i d  "perform" works, t he  Court  adopted a  f u n c t i o n a l  t e s t :  "a 

de termina t ion  o f  t h e  f u n c t i o n  t h a t  CATV p lays  i n  t h e  t o t a l  process o f  t e l e v i s i o n  

8 I d .  - 



broadcas t ing  and recep t i on . "  App ly ing  t h e  f u n c t i o n a l  t e s t ,  t h e  Cour t  h e l d  

t h a t  a  cab le  system operates more as a  v iewer  than  a  b roadcas te r  i n  t h a t  i t  "no 

more than  enhances t h e  v iewer ' s  c a p a c i t y  t o  r e c e i v e  t h e  b roadcas te r ' s  

s i gna l s . "  l o  

With a  major  v i c t o r y  i n  hand f o r  cab le  and t h e  1  i a b i l i t y  ques t i on  

bogging down t h e  c o p y r i g h t  r e v i s i o n  i n  Congress, t h e  FCC sought t o  r e i n  i n  cab le  

i n  1  a t e  1968 by propos ing t o  adopt i t s  own re t ransm iss ion  consent requi rement .  11 

Under t h e  banner o f  " u n f a i r  compet i t i on , "  t h e  Commission s t a t e d  t h a t  what was 

needed was a  "meld o f  copy r i gh t ,  communications and a n t i t r u s t  p o l  i c i e s , "  and t h a t  

t h e  re t ransm iss ion  consent proposal ,  "whi 1  e  stemming f rom ou r  respons i  b i  1  i t i e s  

under t h e  Con~munications Ac t  [ c i t a t i o n s  om i t t ed ]  n e c e s s a r i l y  a1 so embodies 

cons ide ra t i ons  1  .i ke c o p y r i g h t  i n  i t s  p r a c t i c a l  appl i c a t i o n s . "  l 2  The proposal  

was fash ioned i n  such a  manner as t o  a l l o w  some experiments w i t h  r e t r ansm iss ion  

consent t o  be conducted w h i l e  t h e  ru lemaking procedure was i n  process. 

Un fo r t una te l y ,  t h e  exper iments proved t h e  re t ransm iss ion  concept t o  be 

unworkable, as b roadcas te rs  i n  almost a1 1  cases re fused  t o  a1 low cab le  systems 

t o  r e t r a n s m i t  t h e i r  s i g n a l s .  l3 The proposal  was never adopted, and t h e  i ssues  

9 I d .  a t  397. - 
10 I d .  a t  399. - 
1 1  N o t i c e  o f  P r o ~ o s e d  Rulemakins and N o t i c e  o f  I n a u i r v  i n  Docket 18397, 

15 FCC 2d 417 (1968). 

12 15 FCC 2d 417 a t  paras. 39-40. 

13 See Second Fu r the r  N o t i c e  o f  P r o ~ o s e d  Rul emaki n q  i n  Docket No. 18397- 
A, 24 FCC 2 d 5 8 0  (1970). 



sur round ing  t h e  cab le  t e l e v i s i o n  i n d u s t r y  promised t o  d rag  on i n t o  t h e  nex t  

decade. 

3. 1969 t o  1971. 

With cab le  i ssues  l a r g e l y  a t  an impasse, t h e  years  1969 th rough 1971 

marked a  p e r i o d  o f  con t inued  debate and at tempts by i n t e r e s t e d  p a r t i e s  t o  reach 

a  compromise. Cable was now t h e  i s sue  p reven t i ng  passage o f  a  genera l  r e v i s i o n  

b i l l ,  and t h e  FCC s t i l l  sought ways i n  which t o  e f f e c t  some t ype  o f  s a t i s f a c t o r y  

r e g u l a t o r y  s o l u t i o n .  The t i m e  p e r i o d  i s  s i g n i f i c a n t  i n  t h a t  n o t  o n l y  d i d  t h e  FCC 

beg in  t o  v iew cab le  as a  major  compe t i t o r  t o  broadcast ing,  b u t  Congress began t o  

see t h e  concept o f  a  compulsory l i c e n s i n g  scheme as a  s o l u t i o n  t o  t h e  c o p y r i g h t  

concerns. 

Throughout t h e  l a t e  1960's a t tempts were made t o  b r i n g  cable,  

broadcast ing,  and c o p y r i g h t  i n t e r e s t s  t oge the r  t o  reach a  m u t u a l l y - s a t i s f a c t o r y  

agreement r e s o l v i n g  t h e  ques t i on  o f  cab le  c o p y r i g h t  l i a b i l i t y  under t h e  new 

Copyr igh t  Act .  I n  May o f  1969 a t t o rneys  r e p r e s e n t i n g  t h e  Na t i ona l  Cable 

T e l e v i s i o n  Assoc ia t i on  (NCTA) and t h e  Na t i ona l  Assoc ia t i on  of Broadcasters  (NAB) 

fo rmu la ted  a  p l a n  which would c a l l  f o r  c o p y r i g h t  l e g i s l a t i o n  combined w i t h  FCC 

a c t i o n  t h a t  would guarantee payments f o r  a l l  cab le  re t ransm iss ions ,  impose a  

compulsory l i c e n s i n g  scheme f o r  cab le  c a r r i a g e  o f  l o c a l  s i g n a l s  and o f  t h e  

neares t  a v a i l a b l e  d i s t a n t  s i g n a l s  needed t o  p rov ide  subsc r i be rs  i n  a  p a r t i c u l a r  

market w i t h  adequate s e r v i c e  ( t h r e e  network s t a t i o n s  and t h r e e  independent 

s t a t i o n s ) ,  and p rov ide  e x c l u s i v e  c o p y r i g h t  c o n t r o l  i n  t h e  f i f t y  l a r g e s t  

t e l e v i s i o n  ~ i i a r ke t s  i n  t h e  Un i t ed  States,  under c e r t a i n  c ircumstances. E x i s t i n g  

cab le  systems would be "g rand fa thered"  t o  con t i nue  c a r r i a g e  o f  e x i s t i n g  s i g n a l s  



on a specified date, and cable systems would be permitted to originate 

programming combined with commercial advertising on a single channel. The 

proposal a1 so contained a provision preventing cabl e "networking, " the process 

of interconnecting cabl e systems, which was of deep concern to broadcasters. 

Known as the "staff agreement," the proposal soon became the "abortive staff 

agreement" as the board of directors of NCTA accepted it, while the NAB board did 

not. The agreement was significant, however, in that it provided a new starting 

point for a Senate draft of a copyright revision bill. 

In late 1969, the Senate Subcommittee on Patents, Trademarks and 

Copyrights reported out a new revision bill with a completely rewritten section 

on cable television. This was the first time that a revision bill created a 

compul sory 1 icense for cable retransmissions. The 1969 bill provided for 

compulsory licensing of radio and audio signals, local television signals, and 

signals transmitted outside any United States television market. It a1 so adopted 

the concept of adequate television service, providing a compulsory license for 

the nearest available distant signals needed to supply cable subscribers in the 

top fifty markets with three network, one educational, and three independent 

stations, and supplying subscribers in all other markets with three network, one 

educational, and two independent stations. The bill also provided for full 

exclusive rights, in the top fifty markets, to control or prevent the carriage 

of distant signals where a local broadcaster had been granted an exclusive 

license to transmit a particular copyrighted program within that market and had 

notified the cable system of the 1 icense; the same rights would apply to markets 

below the top fifty, but only where the program had never before been shown in 



s y n d i c a t i o n  i n  t h e  market.  The b i l l  a l s o  con ta ined  a  schedule o f  r o y a l t y  fees,  

based on a  percentage of a  cab le  o p e r a t o r y  s  gross r e c e i p t s  f rom subscr ibers ,  and 

s e t  f o r t h  d e t a i l  ed procedura l  p r o v i  s ions  govern ing o p e r a t i o n  o f  a  compul so ry  

1  i cense. 

The 1969 Senate b i l l  i s  s i g n i f i c a n t  i n  severa l  ways: i t  acknowledged 

cab le  l i a b i l i t y  w h i l e  a t  t h e  same t ime  recogn i z i ng  t h e  need o f  p r o v i d i n g  a  

s t a t u t o r y  l i c e n s i n g  system t o  so l ve  problems w i t h  t r a n s a c t i o n  c o s t s  and t h e  need 

t o  assure subsc r i be rs  access t o  programming; i t  c a p i t a l i z e d  on severa l  areas o f  

agreement reached between n e g o t i a t o r s  f o r  t h e  NAB and NCTA i n  t h e  abor ted  s t a f f  

agreement and p u t  them i n t o  s t a t u t o r y  form; and t h e  b i l l  proposed a  compulsory 

1  icense f o r  t h e  f i r s t  t ime  as t h e  mechanism f o r  r e s o l v i n g  t h e  cab le  d i spu te .  The 

b i l l  was n o t  w i t h o u t  oppos i t i on ,  p a r t i c u l a r l y  f rom broadcasters  and c o p y r i g h t  

owners who f e l t  i t  was weighted i n  f a v o r  o f  cable,  and t h e  b i l l  d i e d  w i t h  t h e  

c l o s e  o f  t h e  91s t  Congress. The b i l l  was, however, r e i n t r o d u c e d  i n  t h e  92nd 

Congress w i t h  t h e  cab le  p r o v i s i o n s  i n t a c t .  

I n  t h e  meantime, t h e  FCC con t inued  t o  s t r u g g l e  w i t h  proposed 

r e g u l a t i o n  o f  t h e  cab le  i n d u s t r y .  I n  t h e  1970 Second F u r t h e r  N o t i c e  o f  P r o ~ o s e d  

Rulemakinq, l4 t h e  Commission p u t  o u t  f o r  comment another  proposal  aimed a t  

s o l v i n g  t h e  " u n f a i r  compe t i t i on "  problem between cab1 e  and broadcasters .  Under 

t h e  new proposal ,  which was designed t o  p r o t e c t  UHF and educa t iona l  s t a t i o n s  " i n  

a  way which can be f a i r  t o  t h e  c o p y r i g h t  owner and wi 11 n o t  undermine t h e  heal  t h y  

14 Second F u r t h e r  No t i ce  o f  P r o ~ o s e d  Rulemakinq i n  Docket No. 18397-A, 
24 FCC 2d 580 (1970). 



opera t i on  o f  a l l  o the r  s t a t i o n s  i n  these markets," l5 cab le  systems i n  t h e  t o p  

100 markets would be permi t ted  t o  c a r r y  f o u r  d i s t a n t  independent s igna ls ,  b u t  

would be requ i red  t o  d e l e t e  commercials from those s i g n a l s  and rep1 ace them w i t h  

commerci a1 s  prov ided by 1  ocal broadcasters. Cab1 e systems would a1 so be requ i red  

t o  pay f i v e  percent  of t h e i r  subsc r i p t i on  revenues t o  pub1 i c broadcast ing as a  

means of subsidy. The Commission a l so  recommended f o r  copy r i gh t  purposes t h a t  

Congress g r a n t  a  compulsory l i c e n s e  f o r  impor ta t i on  o f  t h e  f o u r  d i s t a n t  s i g n a l s  

and recommended how a  schedule o f  r a t e s  might  be se t .  l6 Nothing ever came o f  

t he  proposal,  known as t h e  " p u b l i c  d i v i dend  p lan,"  and t h e  proceeding was l a t e r  

terminated.  

1971 was an impor tan t  year  i n  t h e  cab le  arena because i t  marked t h e  

fo rmat ion  of a  formal "consensus agreement" between t h e  major i n t e r e s t e d  p a r t i e s ,  

and t h e  FCC prepared a  s e t  o f  d e f i n i t i v e  r u l e s  f o r  i n t r o d u c t i o n  t h e  f o l l o w i n g  

year  c o n t r o l l i n g  the  s igna l  c a r r i a g e  a c t i v i t i e s  o f  t h e  cab le  i n d u s t r y .  The 

c a t a l y s t  i d e n t i f i e d  as p r i m a r i l y  respons ib le  f o r  these developments was Clay J. 

Whitehead, d i r e c t o r  o f  t h e  O f f i c e  o f  Telecommunications P o l i c y  i n  t h e  White 

House. Wi th t h e  endorsement and a c t i v e  cooperat ion o f  Chairman Dean Burch o f  t h e  

FCC, Whitehead sought t o  b r i n g  t h e  competing f a c t i o n s  together  t o  pe rm i t  t h e  FCC 

t o  go forward w i t h  t h e  promulgat ion o f  f i n a l  cab le  r e g u l a t i o n s  which, i n  t u rn ,  

would form t h e  bas is  f o r  copy r i gh t  l e g i s l a t i o n .  

An i n i  t i a1 Whitehead compromi se proposal , which conta ined copy r i gh t  

15 I d .  a t  para. 4. - 
16 I d .  a t  paras. 5, 11. - 



p rov i s i ons ,  had been f l o a t e d  i n  June and J u l y  1971, b u t  proved unsuccessfu l .  A t  

about t h e  same t ime,  Chairman Burch p u t  fo rward  a  new FCC proposal ,  which 

p robab ly  had t h e  i n a d v e r t e n t  e f f ec t  of u n d e r c u t t i n g  t h e  Whitehead compromise, 

s i nce  i t  comple te ly  s ide-stepped t h e  c o p y r i g h t  issue,  s t a t i n g  t h a t  t h e  FCC had 

concluded t h a t  c o p y r i g h t  was a  m a t t e r  f o r  Congress and t h e  c o u r t s .  Thus, w i t h o u t  

any p r o v i s i o n  f o r  c o p y r i g h t  e x c l u s i v i t y  o r  compulsory l i c e n s i n g ,  t h e  Commission 

recommended a  s tandard f o r  t h e  i m p o r t a t i o n  o f  d i s t a n t  s i g n a l s  based on t h r e e  

c r i t e r i a :  "mandatory serv ice , "  "minimum s e r v i c e "  ( p r e v i o u s l y  c a l l e d  "adequate 

se rv i ce " ) ,  and " a d d i t i o n a l  se rv ice . "  "Mandatory se rv i ce "  r e q u i r e d  t h a t  cab le  

systems i n  a l l  markets would be r e q u i r e d  t o  c a r r y  a l l  l o c a l  s i g n a l s  ( i . e .  "must 

c a r r y " ) ,  and cou ld  impor t ,  w i t h o u t  r e s t r i c t i o n ,  d i s t a n t  s i g n a l s  c o n s i s t i n g  o f  

non-Engl ish language and noncommercial educa t iona l  broadcasts  ( i . e .  s p e c i a l t y  

s t a t i o n s ) .  "Minimum s e r v i c e "  p e r m i t t e d  a  cab le  system t o  impor t  as many d i s t a n t  

s i g n a l s  as necessary t o  f u l f i l l  t h e  f o l l o w i n g  quotas: Top f i f t y  t e l e v i s i o n  

markets - - th ree  network and t h r e e  independent s t a t i o n s ;  second f i f t y  t e l e v i s i o n  

markets - - th ree  network and two independent s t a t i o n s ;  A l l  o t h e r  markets - - th ree  

network and one independent s t a t i o n .  " A d d i t i o n a l  se rv i ce "  p e r m i t t e d  cab le  

systems i n  t h e  t o p  100 markets t o  c a r r y  two s i g n a l s  beyond t h e i r  quotas, so as 

t o  accommodate t h e  ve ry  l a r g e  urban cen te rs  where t h e  number o f  l o c a l  s t a t i o n s  

equaled o r  surpassed t h e  t o t a l  s p e c i f i e d  under "minimum se rv i ce . "  

None o f  t h e  i n t e r e s t e d  p a r t i e s  were p a r t i c u l a r l y  e n t h u s i a s t i c  about 

e i t h e r  t h e  Whitehead o r  Burch proposals,  and Whitehead sought t o  r e c o n c i l e  t h e  

d i f f e r e n c e s .  On November 2, 1971, Whitehead p u t  f o r t h  a  t a k e - i t - o r - l e a v e - i t  

proposal ,  w i t h  t h e  endorsement o f  Chairman Burch. The new compromise proposed 



t o  accept t h e  FCC formula w i t h  respect  t o  d i s t a n t  s igna ls  as discussed above, bu t  

w i t h  added p rov i s ions  f o r  l i m i t e d  e x c l u s i v i t y  t o  be w r i t t e n  i n t o  the  FCC 

regu la t i ons ,  and w i t h  a  commitment on the  p a r t  o f  a l l  p a r t i e s  t o  the  compromise 

t o  support separate copyr igh t  1  eg i  s l  a t i o n  p rov id ing  f o r  compulsory 1  icens ing  and 

exc l  u s i  v i  t y  under va ry ing  circumstances. l7 Once again, t he  compromise met w i t h  

1  i t t l e  enthusiasm, bu t  cable i n t e r e s t s  were persuaded t o  accept i t  f o r  f e a r  t h a t  

i t s  f a i l u r e  would lead t o  Congressional hearings and an i n d e f i n i t e  de lay  i n  the  

issuance o f  new FCC regu la t i ons  l i f t i n g  the  l ong  standing f reeze on d i s t a n t  

s igna l  impor ta t ion .  

4. 1972 FCC Rules. 

I f  1971 was important  t o  t he  cable issue, then 1972 was a  watershed. 

Armed w i t h  the  consensus agreement, t he  FCC went ahead w i t h  a  huge se t  o f  f i n a l  

r e g u l a t i o n s  which would c o n t r o l  t he  growth o f  cable f o r  almost t he  next  t en  

years. The r u l e s  were s i g n i f i c a n t  no t  o n l y  f o r  s e t t i n g  a  formal communications 

p o l i c y  w i t h  respect  t o  cable, bu t  a lso  f o r  forming the  foundat ion on which the  

e n t i r e  copy r igh t  l i c e n s i n g  scheme would even tua l l y  be constructed.  

On February 2, 1972, t he  FCC adopted i t s  Cable Te lev i s ion  Report and 

Order, l8  expounding a  new se t  o f  r u l e s  governing ca r r i age  o f  broadcast s igna ls  

by cable systems. The d e t a i l s  o f  t he  500 page document are d i f f i c u l t  t o  grasp, 

bu t  e s s e n t i a l l y ,  t he  Report adopted the  mandatory/mi nimumladdi t i o n a l  se rv i ce  p lan  

o f  t he  prev ious year, mod i f ied  by the  terms o f  t he  consensus agreement, t o  

17 See Appendix B f o r  t he  t e x t  o f  t h i s  proposal. 

18 36 FCC 2d 143 (1972). 



provide f o r  p r o t e c t i o n  o f  exc lus ive  r i g h t s  i n  programs c a r r i e d  on d i s t a n t  

s igna ls .  A s i g n i f i c a n t  facet o f  t he  s igna l  quota r u l e s  were the  broad 

"grandfather"  p rov i s ions  which a1 lowed cable systems i n  ex is tence before  the  

e f f e c t i v e  da te  o f  the  r u l e s  t o  r e t a i n  t h e i r  cu r ren t  s igna l  complement even where 

i t  exceeded the  newly-establ ished quotas. 

The 1972 R e ~ o r t  n o t  on l y  l i f t e d  the  longstanding f reeze on d i s t a n t  

s igna l  impor ta t i on  by c r e a t i n g  quota and ca r r i age  requirements, bu t  d i r e c t l y  

t ack led  the  issue o f  copyr igh t  e x c l u s i v i t y  which, i n  t he  prev ious year,  t he  

Commission had p u b l i c l y  s ta ted  was f o r  t he  cou r t s  and Congress. The R e ~ o r t  

d i s t i ngu i shed  between network programs and syndicated programs (non-network 

programs s o l d  i n  more than one market) and fashioned a  s e t  o f  r u l e s  f o r  each. 

P r i o r  FCC r e g u l a t i o n  o f  ca r r i age  o f  network programs requ i red  cab le  systems t o  

c a r r y  the  s igna ls  o f  t he  most powerful  l o c a l  network a f f i l  i a t e  and p r o h i b i t e d  

dupl i c a t i o n  o f  those s igna ls  on the  same day from another network s t a t i o n .  Known 

as the  "network nondup l ica t ion  ru les , "  t he  Report broadened t h e i r  scope on the  

one hand, and narrowed i t  on the  o ther .  F i r s t ,  t he  network a f f i l i a t e  w i t h  t h e  

g rea tes t  s igna l  s t reng th  i n  t he  area cont inued t o  have complete e x c l u s i v i t y  

aga ins t  t h a t  cab le  system and could prevent t he  system from c a r r y i n g  the  same 

programs from another network a f f i  1  i ate, bu t  because d i  s t a n t  s igna l  impor ta t i on  

was now permiss ib le  ( w i t h i n  the  above-described quotas),  the  scope o f  t h e  

nondupl i c a t  i on r u l e s  was necessar i l y  broadened. The r u l  es were a1 so narrowed, 

however, because the  nondupl i c a t i o n  p r o h i b i t i o n  appl i e d  on l y  t o  simultaneous 

d u p l i c a t i o n ,  thereby a l l ow ing  a  cable system t o  repeat  a  network broadcast 



c a r r i e d  on another channel a t  a  d i f f e r e n t  t ime on t h e  same day. 19 

The R e ~ o r t  a lso  created what have become t o  be known as syndicated 

exc l  u s i v i  t y  o r  "syndex" r u l e s .  For syndicated programs, d i s t i n c t i o n s  were drawn 

f o r  ca r r i age  i n  t he  top  f i f t y ,  second f i f t y  and outs ide  a l l  markets. I n  t h e  t o p  

f i f t y  t e l e v i s i o n  markets, upon r e c e i p t  o f  "appropr ia te  n o t i f i c a t i o n ,  " cabl e  

systems were p r o h i b i t e d  from impor t ing  d i s t a n t  s igna l  s  c a r r y i n g  syndicated 

programs f o r  a  pe r iod  o f  one year  from t h e  date the  programs were f i r s t  so ld  f o r  

t e l e v i s i o n  e x h i b i t i o n  anywhere i n  t he  Uni ted States (known as t h e  "pre-clearance 

per iod" ) ,  and, more s i g n i f i c a n t l y ,  f o r  t he  du ra t i on  o f  any exc lus ive  e x h i b i t i o n  

1  icense obta ined by a  l o c a l  broadcaster f o r  those programs (known as the  " run o f  

t he  con t rac t  pe r iod " ) .  20 Thus, cabl e  operators were requ i red  t o  b l  ack-out 

syndicated programs on d i s t a n t  s igna ls  where e i t h e r  t he  "pre-clearance" o r  " run 

o f  t h e  con t rac t "  per iods  were i n  fo rce .  Cable operators could e i t h e r  leave the  

screen b lank f o r  t h e  du ra t i on  o f  t h e  program o r  programs, o r  could s u b s t i t u t e  

o the r  programming i n  compliance w i t h  o the r  FCC r u l e s .  

For t he  second f i f t y  markets, the  new r u l e s  were f a r  l e s s  severe i n  

e f f e c t ,  bu t  f a r  more complicated i n  a p p l i c a t i o n .  D i s t i n c t i o n s  were made among 

of f -network se r ies  (programs f i r s t  appearing on network t e l e v i s i o n  and then being 

so ld  i n  synd ica t ion) ,  f i r s t  run  ser ies ,  f i r s t  run  non-series programs, feature 

f i l m s  and o the r  programs. The var ious  e x c l u s i v i t y  terms ranged from one day t o  

two years, and f u r t h e r  d i  s t  i n c t i o n s  were made depending upon whether t h e  programs 

19 See I d .  a t  179, 233. -- 
20 I d .  a t  181-185. - 



were broadcast  i n  pr ime- t ime v iew ing  per iods .  I n  c o n t r a s t  t o  e x c l u s i v i t y  i n  t h e  

t o p  f i f t y  markets, e x c l u s i v e  r i g h t s  i n  sma l l e r  markets cou ld  n o t  endure f o r  t h e  

r u n  o f  t h e  c o n t r a c t .  The t h i r d  category,  " a l l  o t h e r  markets," d i d  n o t  c a r r y  any 

e x c l u s i v i t y  p r o t e c t i o n .  

The 1972 R e ~ o r t  had a  profound e f f e c t  on t h e  cab le  c o p y r i g h t  mix, 

a l though i t  d i d  n o t  do much f o r  a l t e r i n g  t h e  circumstances which had accompanied 

t h e  year - long  f r eeze  on d i s t a n t  s i g n a l  impo r ta t i on .  For  what t h e  Commission gave 

i n  terms o f  a l l o w i n g  cab le  ope ra to r s  t o  b r i n g  i n  new d i s t a n t  s i g n a l s  up t o  p rese t  

l i m i t s ,  i t  took  away i n  terms o f  g r a n t i n g  e x c l u s i v i t y  r i g h t s .  The FCC stood once 

again as t h e  s o l e  p r o t e c t o r  o f  c o p y r i g h t  ' In te res ts  through i t s  broadcast  

r e g u l a t i o n ,  w h i l e  t h e  Congress remained unable t o  r e s o l v e  t h e  c o p y r i g h t  s t a t u s  

o f  cab1 e  re t ransmi  ss ions.  

5. The Teleprompter Decis ion.  

Wi th  t h e  FCC r u l e s  f i r m l y  i n  p lace,  Chairman McCle l lan  f rom t h e  

Senate Subcommittee on Patents,  Trademarks and Copyr igh ts  r e i n t r o d u c e d  t h e  

r e v i s i o n  b i l l .  The cab le  p r o v i s i o n s  from t h e  1971 b i l l  remained i n t a c t ,  a1 though 

i t  was acknowledged t h a t  some o f  t h e  r e g u l a t o r y  p r o v i s i o n s  would have t o  be 

m o d i f i e d  because t h e y  were now covered by t h e  new FCC r u l e s .  The b i l l  d i d  no t  

generate t h e  hoped-for i n i t i a t i v e ,  however, because a  new c a b l e  c o p y r i g h t  case 

was making i t s  way through t h e  c o u r t s .  

E a r l y  i n  1974, t h e  Supreme Cour t  i ssued  i t s  d e c i s i o n  i n  T e l e ~ r o n l ~ t e r  

Corp. v. Columbia Broadcas t ins  System. I nc .  21 The case had o r i g i n a l l y  been 

2 1 415 U.S. 394 (1974). 



filed in 1964, but was stayed pending a decision in Fortniqhtl y and then confined 

to the issue of copyright liability for only distant signals. Applying the 

Fortniqhtly "functional test," the Court of Appeals said: "When a CATV system 

is performing this second function of distributing signals that are beyond the 

range of local antennas, we believe that, to this extent, it is functionally 

equivalent to a broadcaster and thus should be deemed to 'perform' the 

programming distributed to subscribers on these imported signals." 22 The 

Supreme Court reversed that part of the Court of Appeals' decision, describing 

the Second Circuit's reading of the Fortniqhtl~ functionality test as 

"mi sconce i ved" : 

By importing signals that could not 
normally be received with current 
technology in the community it serves, a 
CATV system does not, for copyright 
purposes, alter the function it performs 
for its subscribers. When a television 
broadcaster transmits a program, it has 
made public for simultaneous viewing and 
hearing the contents of that program. The 
privilege of receiving the broadcast 
electronic signal s and of converting them 
into the sights and sounds of the program 
inheres in all members of the pub1 ic who 
have the means of doing so. The reception 
and rechanneling of these signals for 
simultaneous viewing is essenti a1 ly a 
viewer function, irrespective of the 
distance between the bro2Gcasting station 
and the ultimate viewer. 

22 Columbia Broadcastinq System. Inc. v. Teleprompter Cor~., 476 F.2d 
338, 349 (2d Cir. 1973), modified, 415 U.S. 394 (1974). 

23 415 U.S. 394, 408 (1974). 



D i s t a n t  s i g n a l s  cou ld  t h e r e f o r e  be c a r r i e d  w i thou t  l i a b i l i t y  under t h e  1909 

Copyr ight  Ac t  and, coupled w i t h  t h e  F o r t n i q h t l v  dec is ion ,  t h e  abso lu t i on  o f  

copy r i gh t  l i a b i l i t y  f o r  cab le  re t ransmiss ions  was complete. 

B. The 1976 C o ~ y r i q h t  Act. 

The e f f e c t  o f  t h e  T e l e ~ r o m p t e r  dec i s i on  seemed immediate, as t h e  

r e v i s i o n  process pushed on towards conclus ion.  Dur ing the  pe r i od  from mid 1974 

t o  October 1976 the  f i n a l  touches and l a s t  minute con~promises were made t o  

sec t i on  111 o f  t h e  l a t e s t  r e v i s i o n  b i l l  which became the  p r o v i s i o n  addressing 

cabl  e  re t ransmi  s s i  on. 

One month a f t e r  T e l e ~ r o m p t e r  was announced, t he  r e v i s i o n  b i l l  resumed 

i t s  momentum and on A p r i l  9, 1974, t h e  Senate J u d i c i a r y  Subcommittee repo r ted  t h e  

b i l l  t o  f u l l  committee w i t h  c e r t a i n  changes, i n c l u d i n g  r a d i c a l  changes t o  sec t i on  

111 govern ing cabl  e  re t ransmiss ion .  Fur ther  changes were made when t h e  b i l l  was 

repo r ted  by the  f u l l  committee on J u l y  3, 1974, and s t i l l  f u r t h e r  amendments were 

added when t h e  b i l l  passed t h e  Senate i n  September 1974. With t h a t  passage, t h e  

i n i t i a t i v e  passed t o  t h e  House i n  t h e  form o f  H.R. 2223, which was ex tens i ve l y  

debated throughout 1975. The b i l l  conta ined the  same s e c t i o n  111 which had 

passed t h e  Senate t h e  prev ious year, and the  major components o f  t h e  cable 

compul sory  1  i cense were a1 ready i n  p l  ace. 

The 1975 House b i l l  conta ined numerous s i g n i f i c a n t  f ea tu res  w i t h  

respec t  t o  t h e  1  i cens ing  o f  cab le  ret ransmiss ions.  F u l l  copy r i gh t  1  i a b i l  i t y  f o r  

cable systems was t h e  presumption, sub jec t  t o  t h e  terms o f  t h e  compulsory 

l i c e n s i n g  scheme o f  sec t i on  111. The l i c e n s e  was designed t o  cover a l l  secondary 



t ransmiss ions  o f  broadcast  s i g n a l s  by cab le  systems, p rov ided  t h a t  t h e  1972 FCC 

r u l e s  p e r m i t t e d  t h e  c a r r i a g e .  C e r t a i n  secondary t ransmi  s s i  ons, such as w i red  

i n s t r u c t i o n a l  systems, r o o f t o p  antennas on apartments and h o t e l s ,  and common 

c a r r i e r s  were exempted, b u t  f u l l  1  i a b i l  i t y  was mainta ined f o r  pay t e l e v i s i o n  and 

c a b l e - o r i g i n a t e d  programming. Roya l ty  payments under t h e  b i  11 were t o  be made 

t o  t h e  Copyr igh t  O f f i c e  f o u r  t imes  a  year,  based on a  s l i d i n g  sca le  runn ing  from 

112% o f  a  cab le  ope ra to r ' s  g ross  r e c e i p t s  f rom subsc r i be rs  f o r  systems whose 

r e c e i p t s  were $40,000 o r  l ess ,  up t o  2  112% f o r  ope ra to r s  whose g ross  r e c e i p t s  

were $160,000 o r  g r e a t e r .  A  Copyr igh t  Roya l t y  T r i b u n a l  was a l s o  c rea ted  t o  

s e t t l e  d i s p u t e s  over  fees  and t o  r e a d j u s t  r o y a l t y  r a t e s  p e r i o d i c a l l y .  A  

readjustment  cou ld  be vetoed by e i t h e r  House o f  Congress. 

The whole t h r u s t  o f  s e c t i o n  111 was t o  guarantee cab le  ope ra to r s  t h e  

r i g h t  t o  conduct t h e i r  business f ree  from t h e  t h r e a t  o f  l i a b i l i t y ,  so l ong  as 

t hey  compl ied w i t h  FCC r e g u l a t i o n s  and p a i d  t h e i r  p roper  r o y a l t i e s  t o  t h e  

Copyr igh t  Of f i ce  on t ime.  However, a l though t h e  1975 debates over  t h e  b i l l  

showed t h a t  t h e  p a r t i e s  were coming c l o s e r  t o  agreement, t h e r e  was s t i l l  

i n s u f f i c i e n t  suppor t  f o r  passage. The debate c a r r i e d  on i n t o  1976, and i t  was 

obv ious t h a t  f u r t h e r  adjustment was needed t o  secure passage i n  t h e  94 th  

Congress. 

Over 100 wi tnesses appeared be fo re  t h e  House Subcomii i t tee i n  1975 t o  

t e s t i f y  on H.R. 2223, and i t  was ev iden t  t h a t  s e c t i o n  111 was s t i l l  i n  need o f  

amendment. As t h e  yea r  ended, t h e  i n t e r e s t e d  p a r t i e s  inched c l o s e r  t o  agreeing 

on t h e  f i n a l  s t r u c t u r e  and ope ra t i on  o f  t h e  cab le  1  icense. On February 19, 1976, 

t h e  Senate passed a  new r e v i s i o n  b i l l ,  S. 22, by a  unanimous vo te .  The b i l l  



c l o s e l y  resembled t h e  c u r r e n t  s t a t u t e ,  b u t  problems s t i l l  e x i s t e d .  O f  

s i g n i f i c a n t  i n t e r e s t  was t h e  b i l l ' s  r e l i a n c e  on t h e  Copyr igh t  O f f i c e  t o  

d i s t r i b u t e  r o y a l t y  funds, which was viewed by many as c o n s t i t u t i o n a l l y  i n f i r m .  

I n  A p r i l  1976, t h e  NCTA and t h e  Mot ion P i c t u r e  Assoc ia t i on  o f  America 

reached a compromi se rega rd ing  t h e  formul  a f o r  c a l  c u l  a t i  ng c o p y r i g h t  r o y a l  t i e s ,  

which embodied t h e  concepts o f  " d i s t a n t  s i g n a l  e q u i v a l e n t "  and payment o f  

r o y a l t i e s  p r i m a r i l y  f o r  d i s t a n t  non-network programming. 

I n  A p r i l  and May o f  1976, t h e  House Subcommittee marked up H.R. 2223, 

and made some e s s e n t i a l  changes t o  t h e  p r o v i s i o n s  o f  t h e  Senate b i l l .  The 

p r o v i  s i ons  c r e a t i n g  t h e  Copyr igh t  Royal t y  T r i buna l  were added t o  amel i o r a t e  

c o n s t i t u t i o n a l  concerns, and many t e c h n i c a l  re f inements  were made t o  t h e  b i l l .  

Markups con t inued  throughout  t h e  summer, w i t h  p r o v i  s ions  added t o  cover  c a r r i a g e  

o f  Canadian and Mexican s i gna l s ,  and a f i n a l  agreement as t o  t h e  r o y a l t y  scheme 

f o r  d i s t a n t  s i g n a l s .  The House J u d i c i a r y  Committee completed a c t i o n  on September 

3, 1976, recorr~mending an amendment i n  t h e  na tu re  o f  a s u b s t i t u t e .  The House 

passed t h e  b i l l  on September 22, 1976 and t h e  two Houses adopted a conference 

r e p o r t  on September 30, 1976. 24 The Pres iden t  s igned t h e  b i l l  on October 19, 

and t h e  new Copyr igh t  Act  became e f f e c t i v e  on January 1, 1978. 

24 See H.R. Rep. No. 1476, 94 th  Cong., 2d Sess. (1976).  - 



11. OPERATION OF SECTION 111 I N  THE 1976 COPYRIGHT ACT 

As discussed above, the cable compulsory 1 icense was the product of 

conflict and compromise, resulting in the formation of a royalty and 1 icensing 

scheme tailored to the specific needs of copyright owners as well as cable 

operators. Sect ion 111 categorizes secondary transmissions (the statutory phrase 

for retransmission activity) into three categories: exempt secondary 

transmissions which are not subject to copyright liability, secondary 

transmissions which are subject to compulsory licensing, and secondary 

transmissions which are subject to full copyright 1 iabil ity. It is important to 

note that section 111 as enacted in 1976 is entitled "Limitations on exclusive 

rights: Secondary transmissions," demonstrating that its purpose is not to grant 

rights to either cable operators or copyright holders, but to 1 imit and derogate 

the grant of exclusive rights of copyright owners found in section 106. 

Section Ill (a) provides an exemption for specific types of secondary 

transmissions. The categories are retransmission of broadcast signals by 

management of hotel s, apartment houses and other simi 1 ar establ i shments to the 

private lodgings of guests or residents of such establishments; retransmission 

of an instructional program of a governmental body or nonprofit educational 

institution; retransmission by a common carrier; retransmission by a satellite 

carrier for private home viewing pursuant operating under section 119 (as amended 

by the Sate1 1 i te Home Viewer Act of 1988), and retransmissions, other than those 

of a cable system, made by governmental bodies and nonprofit organizations 

without any purpose of direct or indirect commercial advantage. Provided that 



a p a r t i c u l a r  type o f  secondary t ransmiss ion f a l l s  w i t h i n  sec t i on  l l l ( a ) ,  i t  i s  

no t  sub jec t  t o  copy r igh t  1  i a b i l  i t y .  

Sect ion l l l ( b )  descr ibes those types  o f  secondaryt ransmiss ionswhich 

are sub jec t  t o  f u l l  copy r igh t  1  i a b i l  i t y .  Retransmissions t o  c o n t r o l l e d  groups 

(i .e. t o  se lec ted  viewers and no t  t he  p u b l i c  a t  l a rge )  such as MUZAK music, 

c losed c i r c u i t  broadcasts t o  theaters,  pay t e l e v i s i o n  and pay cab le  are sub jec t  

t o  f u l l  l i a b i l i t y .  Also sub jec t  t o  l i a b i l i t y  are secondary t ransmiss ions o f  

s igna ls  no t  permi t ted,  author ized o r  requ i red  by the  FCC, and ca r r i age  o f  

broadcast s i g n a l s  where the  s igna l  has been a l t e r e d  o r  changed by t h e  

ret ransmi t t e r .  Carr iage o f  s igna ls  i s  a1 so sub jec t  t o  copy r igh t  in f r ingement  

ac t i ons  where a  cab le  system does no t  comply w i t h  the  terms o f  t he  compulsory 

l i cense,  o r  where an o f f sho re  cable system making nonsimultaneous secondary 

transmi ssions f a i l  s  t o  comply w i t h  sec t i on  l l l ( e )  ' s  spec ia l  f i l  i n g  and reco rd ing  

requirements. 

The t h i r d  type o f  secondary t ransmiss ions covered by sec t i on  111 are 

those sub jec t  t o  compulsory 1  icensing.  The 1  icense covers cab1 e  systems t h a t  

c a r r y  broadcast s igna ls  i n  accordance w i t h  the  r u l e s  and r e g u l a t i o n s  o f  t he  FCC. 

These systems are requ i red  t o  submit roya l  t i e s  f o r  ca r r i age  o f  t h e i r  s i gna ls  on 

a  biannual bas is  i n  accordance w i t h  t h e  prescr ibed s t a t u t o r y  r o y a l t y  ra tes .  The 

r o y a l t i e s  are submitted t o  the  Copyright O f f i ce ,  along w i t h  a  statement o f  

account r e f l e c t i n g  t h e  number and i d e n t i t y  o f  t h e  broadcast s i g n a l s  ca r r i ed ,  t h e  

gross r e c e i p t s  received from subscr ibers f o r  those s igna ls ,  and o the r  re levan t  

f i l i n g  in fo rmat ion .  The Copyright O f f i ce  depos i t s / i nves ts  t h e  c o l l e c t e d  funds 

w i t h  the  Un i ted  States Treasury f o r  l a t e r  d i s t r i b u t i o n  t o  copy r igh t  owners by t h e  



Copyr igh t  Roya l t y  T r i buna l  (CRT) . Beside maki og r o y a l t y  d i s t r i b u t i o n s ,  t h e  CRT 

has a u t h o r i t y  t o  a d j u s t  t h e  s t a t u t o r y  r a t e s  f o r  i n f l a t i o n  o r  d e f l a t i o n ,  and i n  

response t o  FCC r u l e  changes. The cos t s  o f  adm in i s te r i ng  t h e  cab le  corr~pulsory 

l i c e n s e  by t h e  Copyr igh t  O f f i c e  and t h e  CRT a re  deducted f rom t h e  r o y a l t y  fund. 

C rea t i on  o f  t h e  compulsory 1  icense was premised on two s i g n i f i c a n t  

Congressional  cons ide ra t i ons :  f i r s t ,  a  perce ived  d i f f e r e n c e  i n  t h e  c o p y r i g h t  

p o l i c y  impact o f  l o c a l  versus d i s t a n t  broadcast  s i g n a l s  c a r r i e d  by cab le  

opera to rs ;  and second, t h e  need t o  d i s t i n g u i s h  between d i f f e r e n t  s i z e s  o f  cab le  

systems based upon t h e  d o l l a r  amount o f  r e c e i p t s  t hey  r e c e i v e  f rom subsc r i be rs  

f o r  c a r r i a g e  o f  broadcast  s i gna l s .  These two cons ide ra t i ons  p layed  a  

s i g n i f i c a n t  r o l e  i n  d e c i d i n g  what economic e f f e c t  cab le  systems had on t h e  va lue  

o f  copy r i gh ted  works shown on broadcast  t e l e v i s i o n .  25 It was f e l t  t h a t  

c a r r i a g e  o f  l o c a l  broadcast  s i g n a l s  by a  cab le  ope ra to r  d i d  n o t  impact upon t h e  

va lue  o f  t h e  works broadcast because t h e  s i g n a l  was a l r eady  a v a i l a b l e  t o  t h e  

pub1 i c  f o r  f r e e  by s imp ly  t u r n i n g  on one's t e l e v i s i o n  se t .  Therefore,  s e c t i o n  

111 e s s e n t i a l l y  l e t s  cab le  systems c a r r y  l o c a l  s i g n a l s  f o r  f r e e .  26 D i s t a n t  

s i gna l s ,  however, do impact upon t h e  va lue  o f  copyr igh ted  programming because 

l o c a l  adve r t i se r s ,  who p rov ide  t he  p r i n c i p a l  remunerat ion t o  broadcasters ,  

enab l i ng  broadcasters  t o  pay f o r  t h e  programming, a re  n o t  w i l l i n g  t o  pay 

inc reased  r a t e s  f o r  cab le  v iewers i n  d i s t a n t  markets who cannot be reasonably  

25 See H.R. Rep. No. 1476, 94 th  Cong., 2d Sess. 90 (1976). - 
26 It should be noted, however, t h a t  cab le  systems which c a r r y  o n l y  

l o c a l  s i g n a l s  and n o t h i n g  e l s e  a re  s t i l l  r e q u i r e d  t o  submit  a  statement o f  
account and pay a  b a s i c  minimum r o y a l t y  fee. 



expected t o  purchase t h e i r  goods. The inc rease  i n  v iewersh ip  through d i s t a n t  

s i g n a l  i m p o r t a t i o n  goes uncompensated because a d v e r t i s e r s  w i l l  n o t  pay f o r  i t, 

and hence broadcasters  cannot pay g r e a t e r  sums t o  c o p y r i g h t  owners. The 

d i s t i n c t i o n  among s i z e s  o f  cab le  operators ,  based on t h e i r  income f rom 

subscr ibers ,  assumes t h a t  o n l y  t h e  l a r g e r  systems which impo r t  d i s t a n t  s i g n a l s  

have any s i g n i f i c a n t  economic impact on copyr igh ted  works. 

Sec t ion  111 d i s t i n g u i s h e s  between t h r e e  s i zes  o f  cab le  systems 

accord ing t o  t h e  amount o f  money t hey  r e c e i v e  f rom subscr ibers  f o r  c a r r i a g e  o f  

broadcast s i g n a l s .  The f i r s t  two c l a s s i f i c a t i o n s  a re  smal l  t o  medium-size cab le  

ope ra to r s  who a re  known as SAl 's  and SA2's, i n  accordance w i t h  t h e  k i n d  o f  

statement of account form which t hey  f i l e  w i t h  t h e i r  r o y a l t y  payments. SAl 's pay 

a  f l a t  r a t e  f o r  c a r r i a g e  of a l l  t h e i r  s i gna l s ,  w h i l e  SA2's pay a  percentage o f  

t h e  gross r e c e i p t s  r ece i ved  f rom subscr ibers  f o r  broadcast  s i g n a l s  i r r e s p e c t i v e  

o f  t h e  number of d i s t a n t  s i g n a l s  t h a t  t h e y  c a r r y .  The l a r g e  systems, SA3's, pay 

i n  accordance w i t h  a  h i g h l y  compl icated and t e c h n i c a l  formula,  which a l l ows  t h e  

systems t o  d i s t i n g u i s h  between c a r r i a g e  o f  l o c a l  and d i s t a n t  s i g n a l s  and t o  pay 

accord i  n g l  y  . 
The r o y a l t y  scheme f o r  t h e  l a r g e  SA3 cab le  systems employs t h e  

s t a t u t o r y  dev i ce  known as a  d i s t a n t  s i g n a l  equ i va len t  (DSE). D i s t a n t  s i g n a l s  a re  

determined i n  accordance w i t h  t h e  FCC "must c a r r y "  r u l e s  which came i n t o  e f f e c t  

on A p r i l  15, 1976. 27 Thus, if a cab le  system would have been r e q u i r e d  i n  1976 

t o  c a r r y  a  p a r t i c u l a r  broadcast  s i g n a l  i n  accordance w i t h  t h e  FCC "must c a r r y "  

27 See 17 U.S.C. § l l l ( f ) ( d e f i n i n g  " l o c a l  s e r v i c e  area o f  a  p r imary  
t r a n s m i t t e r " ) .  



r u l e s ,  i t  i s  considered a  l o c a l  s i gna l  f o r  copy r i gh t  purposes. Those s i g n a l s  
28 

whose c a r r i a g e  would n o t  have been requ i red  are  considered d i s t a n t  s i gna l s .  

The "must c a r r y "  r u l e s  a re  a  h i g h l y  complex s e t  o f  r egu la t i ons ,  because t h e r e  i s  

no s imple fo rmula  which determines i n  a1 1  circumstances whether a  p a r t i c u l a r  

s i gna l  i s  l o c a l  o r  d i s t a n t ,  and many except ions and exemptions e x i s t .  
29 

The r o y a l t i e s  requ i red  t o  be pa id  f o r  c a r r i a g e  o f  d i s t a n t  s i g n a l s  

depend upon t h e  number of DSE's c a r r i e d  by a  cab le  system. The s t a t u t e  de f ines  

a  DSE as " the  va lue assigned t o  t he  secondary t ransmiss ion  o f  any nonnetwork 

t e l e v i s i o n  programming c a r r i e d  by a  cab1 e  system i n  who1 e  o r  i n  p a r t  beyond t h e  

l o c a l  se rv i ce  area o f  t h e  pr imary t r a n s m i t t e r  o f  such programming." 30 A DSE 

i s  computed by ass ign ing  a  va lue o f  one t o  a  d i s t a n t  independent broadcast 

s t a t  ion, and a  va l  ue o f  one-quarter t o  noncommerci a1 educat ional  and network 

s t a t i o n s ,  which do have a  c e r t a i n  amount o f  nonnetwork programming i n  t h e i r  

broadcast days. Cable systems pay r o y a l t i e s  based on a  s l i d i n g  sca le  o f  

percentages o f  t h e i r  gross r e c e i p t s  depending upon t h e  number o f  DSE's they 

i ncu r .  The g r e a t e r  t h e  number o f  DSEYs, t h e  g rea te r  t h e  percentage o f  gross 

r e c e i p t s ,  and consequently, t he  l a r g e r  t h e  t o t a l  r o y a l t y  payment. 

28 Sect ion  111 a1 so recognizes t h a t  some broadcast s i gna l  s  may be l o c a l  
t o  c e r t a i n  communities served by a  cable system, and d i s t a n t  t o  o thers .  'The 
s t a t u t e  t h e r e f o r e  a l lows f o r  p a r t i a l l y -  d i s t a n t  s i g n a l s  by a l l o w i n g  cable 
opera tors  t o  d i v i d e  t h e i r  subscr ibers i n t o  a  l o c a l  and d i s t a n t  group, and t r e a t  
t h e  s igna l  as l o c a l  t o  one group and d i s t a n t  t o  t he  o the r .  Th i s  p r a c t i c e  i s  
known as subscr iber  s i gna l  a t t r i b u t i o n .  

29 For instance,  t h e  FCC o f t e n  created what i t  c a l l e d  "hyphenated 
t e l e v i s i o n  markets" wherein i t  would i nc lude  some broadcast s i gna l s  w i t h i n  those 
markets which otherwise would have been considered d i s t a n t .  

30 I d .  - 



The cab le  compulsory 1  icense appl i e s  on l y  t o  simultaneous 

re t ransmiss ion  o f  broadcast t e l e v i s i o n  s igna l s  by cable systems. Sec t ion  111 (e), 

however, does p rov ide  f o r  o f f s h o r e  cable operators,  i n  p laces such as Guam and 

Hawaii, which, because o f  t h e i r  d i s t a n t  l o c a t i o n ,  o f t e n  are  unable t o  r e t r a n s m i t  

broadcast s i g n a l s  s imul taneously .  Sec t ion  l l l ( e )  requ i res  these cab le  systems 

t o  take  steps t o  prevent  d u p l i c a t i o n  o f  v ideotaped broadcasts, as we1 1  as t o  f i l e  

w i t h  t h e  Copyr ight  O f f i c e  copies o f  any con t rac t s  between cab le  systems i n  those 

areas t h a t  p rov ide  f o r  t h e  shared use o f  v ideotapes. 

Chapter 8 o f  t h e  Copyr ight  Ac t  o f  1976 es tab l i shes  t h e  d u t i e s  and 

purpose o f  t h e  Copyr ight  Roya l ty  Tr ibuna l  (CRT). Th i s  a d m i n i s t r a t i v e  body i n  

t h e  L e g i s l a t i v e  Branch d i s t r i b u t e s  t h e  compulsory 1  icense r o y a l t y  fees  t o  

e n t i t l e d  copy r i gh t  c la imants.  Aside from r o y a l t y  d i s t r i b u t i o n ,  t h e  CRT i s  

respons ib le  f o r  ad jus t i r lg  t h e  r o y a l t y  r a t e s  prov ided i n  t h e  s t a t u t e ,  and 

a d j u s t i n g  t h e  gross r e c e i p t  ca tegor ies  f o r  SAl, SA2, and SA3 systems. 

I n  J u l y  o f  each year, any p a r t y  be1 i e v i n g  t h a t  i t  i s  e n t i t l e d  t o  a  

percentage o f  t h e  prev ious yea r ' s  cable r o y a l t y  fund may f i l e  a  c l a i m  w i t h  t h e  

CRT. Only those copy r i gh t  ho lders  whose works were inc luded i n  re t ransmiss ions  

o f  d i s t a n t  nonnetwork t e l e v i s i o n  s ta t i ons ,  o r  s p e c i f i c a l l y  i d e n t i f i e d  i n  a  

p a r t i c u l a r  cab le  systems' Statement o f  Account, o r  i n  a  d i s t a n t  nonnetwork 

program c o n s i s t i n g  e n t i r e l y  o f  aura l  s i g n a l s  may f i l e  a  c la im.  The c la imants  may 

agree among themselves as t o  how t h e  r o y a l t y  pool w i l l  be s p l i t  and as t o  which 

p a r t y  w i l l  r ece i ve  what percentage. Each August, t h e  CRT determines whether a  

con t roversy  e x i s t s  as t o  d i s t r i b u t i o n  o f  t h e  r o y a l t y  fund. I f  t h e r e  i s  no 

d ispute,  t he  CRT d i s t r i b u t e s  t h e  fund. I f  the re  i s  a  d ispu te ,  then t h e  Tr ibuna l  



conducts a  d i s t r i b u t i o n  proceeding, complete w i t h  hearings, designed t o  garner  

evidence as t o  t h e  c o r r e c t  percentage o f  e n t i t l e m e n t  f o r  a l l  i nvo l ved  p a r t i e s ,  

and makes t h e  d i s t r i b u t i o n  according t o  i t s  own f i n d i n g s .  

The CRT i s  a l s o  vested w i t h  a u t h o r i t y  t o  a d j u s t  t h e  r o y a l t y  r a t e s  

es tab l i shed  i n  s e c t i o n  111 i n  o rder  t o  account f o r  i n f l a t i o n ,  d e f l a t i o n ,  and f o r  

any r e l e v a n t  changes o f  FCC r u l e s  a f f e c t i n g  the  1  icense. I n t e r e s t e d  p a r t i e s  may 

p e t i t i o n  t h e  CRT f o r  changes i n  t h e  r o y a l t y  r a t e s  as a  r e s u l t  o f  FCC r u l e  changes 

o r  a t  i n t e r v a l s  p rov ided f o r  i n  t he  s ta tu te ,  and t h e  T r i buna l  w i l l  t hen  conduct 

a  proceeding t o  determine i f  change i s  necessary and i f  so, what t he  new r a t e s  

should be. 



111. DEVELOPMENTS AFFECTING THE CABLE COMPULSORY LICENSE: 1976 TO PRESENT 

The passage o f  t h e  Copyr igh t  Act  i n  October o f  1976 ended a more than  

t e n  yea r  b a t t l e  over  t h e  i s sue  o f  cab le  t e l e v i s i o n  1 i a b i l  i t y  f o r  r e t r ansm iss ion  

o f  broadcast  programming. No sooner had t h e  Ac t  been passed, however, when 

events began t o  occur  t h a t  had f requent ,  and sometimes profound, e f f e c t  on t h e  

o p e r a t i o n  of t h e  compl i c a t e d  r o y a l t y  computat ion system embodied i n  s e c t i o n  111. 

These events  p r i m a r i l y  came f rom two sources, t h e  FCC and t h e  cou r t s ,  a l though 

t echno log i ca l  developments have more r e c e n t l y  had s i g n i f i c a n t  impact.  The course 

o f  events  f rom 1976 t o  t h e  p resen t  have produced an environment ve ry  d i f f e r e n t  

f rom t h a t  which was env is ioned  i n  1976, and have compl i ca ted  a d m i n i s t r a t i o n  o f  

t h e  cab le  l i c e n s e .  

A. Chanqes i n  FCC Requl a t i ons .  

As d iscussed above, t h e  f i n a l  f o r m u l a t i o n  o f  t h e  s e c t i o n  111 1 i cense  

was p red i ca ted  on t h e  FCC system of r e g u l a t i o n  f o r  t h e  cab le  i n d u s t r y .  A1 though 

t h e  House Committee Report  t o  t h e  1976 Act  t ook  pa ins  t o  make c l e a r  t h a t  s e c t i o n  

111 was n o t  in tended t o  impede o r  i m p a i r  t he  FCC's a b i l  i t y  t o  r e g u l a t e  cable,  i t  

nonetheless recognized t h e  s i g n i f i c a n t  " i n t e r p l a y  between t h e  c o p y r i g h t  and t h e  

communications elements o f  t h e  l e g i s l a t i o n . "  31 It i s  t h e r e f o r e  n o t  s u r p r i s i n g  

t h a t  changes i n  t h e  " d e l i c a t e  balance o f  r e g u l a t i o n , "  32 by t h e  FCC have 

d r a m a t i c a l l y  a f f e c t e d  t h e  ope ra t i on  o f  s e c t i o n  111. 

3 1 H.R. Rep. No. 1476, 94 th  Cong., 2d Sess. 89 (1976). 

32 I d .  - 



Regulat ion o f  t h e  cab le  i n d u s t r y  by t h e  FCC r e f l e c t s  a  l ong  and 

developing process, and the  means and methods have changed w i t h  succeeding 

Commissioners, changing economic t imes, and changing economic theo r i es .  As t h e  

Copyr ight  Act  was signed i n t o  law by t h e  Pres ident  i n  l a t e  1976, t h e  FCC was 

a1 ready a t  work modify ing i t s  e x i s t i n g  s e t  o f  r u l e s  and proposing new ones i n  an 

e f f o r t  t o  bes t  s a t i s f y  i t s  communications p o l i c y  goals .  The f i r s t  s i g n i f i c a n t  

change i nvo l ved  t h e  au tho r i za t i ons  which l e d  t o  t he  development o f  s a t e l  1  i t e  

d i s t r i b u t i o n  o f  broadcast programming t o  cable systems and c r e a t i o n  of t h e  

"supers ta t ion" .  

A1 low ing  cab le  operators t o  rece i ve  d i s t a n t  sate1 1  i t e  d i s t r i b u t e d  

programming a c t u a l l y  came i n  a  s e r i e s  o f  steps. The f i r s t  s tep i nvo l ved  t h e  

e l  i m i n a t i o n  of t h e  FCC's "an t i - l eap f rogg ing "  r u l e s .  These r u l e s ,  adopted by t h e  

Commission i n  1968, p r o h i b i t e d  cab le  operators from impor t i ng  d i s t a n t  s i gna l s  

t h a t  were beyond t h e  se rv i ce  areas o f  o the r  d i s t a n t  s i gna l s  which were c l o s e r  t o  

t h e  cab le  system. The e f fec t  o f  t h e  r u l e s  was t o  r e q u i r e  cab le  opera tors  t o  

c a r r y  c l ose r ,  l e s s  popular  d i s t a n t  s i gna l s  i n  o rder  t o  c a r r y  f a r  away d i s t a n t  

s i gna l s .  With t h e  e l i m i n a t i o n  o f  t he  ru les ,  33 cab le  opera tors  were no l onge r  

conf ined t o  s p e c i f i c  geographic l o c a t i o n s  from which they cou ld  draw d i s t a n t  

s i gna l s .  

The second step i n  t h e  c r e a t i o n  o f  t h e  supe rs ta t i on  invo lved  

Commission a u t h o r i z a t i o n  i n  December 1976 a1 1  owing r e s a l  e  common c a r r i e r s  t o  



u t i l i z e  sate1 1  i t e s  t o  d i s t r i b u t e  d i s t a n t  s i g n a l s  t o  cab le  systems. 34 S a t e l l i t e  

c a r r i e r s  cou ld  now c o l l e c t  broadcast s i gna l s  from any p a r t  o f  t h e  count ry  and 

make t h e  s i g n a l s  a v a i l a b l e  on t h e  sate1 1  i t e  f o r  subsequent t e r r e s t r i  a1 recept ion .  

The o n l y  b lock  remain ing f o r  r e c e i p t  o f  t h e  s i g n a l s  was FCC r e g u l a t i o n  of 

" rece ive  on l y "  e a r t h  s t a t i o n s ,  which were subsequently deregulated by t h e  FCC i n  

January o f  1977. 35 The d i s t a n t  s i gna l  supe rs ta t i on  was thus  born, and a l though 

t h e  d i s t a n t  s i gna l  impor ta t i on  r u l e s  a t  f i r s t  1  i m i t e d  t h e  pro1 i f e r a t i o n  o f  such 

s igna l s ,  t h e  supe rs ta t i on  now p lays  a  major r o l e  i n  t h e  re t ransmiss ion  serv ices  

o f f e r e d  by cab le  systems. These l a s t  two ac t i ons  took  p lace  w i t h i n  t h r e e  months 

a f t e r  Congress passed t h e  1976 Copyr ight  Act.  

Al though t h e  c r e a t i o n  o f  supe rs ta t i on  s i g n a l s  was t h e  f i r s t  

s i g n i f i c a n t  change i n  FCC r e g u l a t i o n  a f t e r  passage o f  t h e  Copyr ight  Act, i t  was 

by no means t h e  most important .  It was perhaps a  t e l l i n g  f a c t  t h a t  t h e  

supe rs ta t i on  was p r i n c i p a l l y  created through a  s e r i e s  o f  deregu la to ry  a c t i v i t i e s  

by t h e  FCC, s ince  t h e  t ime pe r i od  l ead ing  up t o  t h e  passage o f  sec t i on  111 marked 

t h e  he igh t  o f  FCC r e g u l a t o r y  c o n t r o l  over cable. With t h e  problem o f  cab le  

1  i a b i l  i t y  and programmer p r o t e c t i o n  so lved i n  t h e  Copyr ight  Act  o f  1976, t h e  FCC 

no l onge r  saw the  need t o  p l a y  an a c t i v e  r o l e  i n  safeguarding copy r i gh t  i n t e r e s t s  

as i t  had done i n  t he  l a t e  1960's and e a r l y  1970's. I n  f a c t ,  t h e  Commission 

began t o  take  a  p ro found ly  deregu la to ry  stance w i t h  respec t  t o  cable, i g n o r i n g  

o r  brushing as ide t h e  copy r i gh t  i m p l i c a t i o n s  o f  i t s  ac t ions ,  and t h e  concept o f  



a  communications marketpl  ace f r e e  from government regu l  a t  i o n  began t o  h o l d  sway. 

The i r o n y  t h a t  t h e  Copyr ight  Act  imposed a  non-marketplace s o l u t i o n  f o r  cab le  

copy r i gh t  1  i a b i l  i t y  was l a r g e l y  ignored by t h e  FCC u n t i l  1989. 36 

I n  November o f  1976, w i t h  t h e  i n k  o f  t h e  Pres ident ' s  s i gna tu re  on t h e  

copy r i gh t  b i l l  b a r e l y  d ry ,  t h e  FCC announced an o v e r a l l  rev iew o f  t h e  purpose and 

need f o r  t h e  syndicated e x c l u s i v i t y  r u l e s .  37 Soon t h e r e a f t e r ,  t h e  Commission 

i n i t i a t e d  what was l a t e r  t o  be known as t h e  "Economic I n q u i r y  Report" :  a  s tudy 

o f  t h e  economic e f f e c t s  o f  r e g u l a t i o n  on t h e  cable i n d u s t r y  and i t s  impacts on 

consumer we1 f a r e .  38 By i d e n t i f y i n g  a  number o f  economic f a c t o r s  and 

i n d i c a t o r s ,  t h e  Commission sought t o  eva lua te  t h e  e f f ec t i veness  o f  i t s  d i s t a n t  

s i gna l  impor ta t i on  r u l e s  and t h e i r  e f f e c t  on compet i t ion  i n  t h e  marketplace and 

consumer we l fa re ,  and recognized t h a t  "we might  want t o  s i g n i f i c a n t l y  change t h e  

f u t u r e  course o f  cable regu la t i on , "  39 and t h a t  some o f  i t s  r u l e s  might  be 

unnecessary. 40 It was t h e r e f o r e  n o t  e n t i r e l y  s u r p r i s i n g  when t h e  Commission 

announced t h e  r e s u l t s  o f  i t s  d i s t a n t  s i gna l  and syndicated e x c l u s i v i t y  i n q u i r i e s  

two years l a t e r ,  c a l l i n g  f o r  e l i m i n a t i o n  o f  both se ts  o f  r u l e s .  4 1 

36 I n  i t s  Report i n  Gen. Docket 87-25, 4 Rcd 6711 (1989), t h e  FCC 
recommended t o  t h e  Congress e l  in1.i n a t i o n  o f  t h e  cab1 e  compul sory  1  i cense. 

39 I d .  a t  9. - 
40 I d .  - 

41 See 71 F.C.C.2d 951 (1979)(syndex r u l e s ) ;  71 F.C.C.2d 
632(1979) ( d i s t a n t  s i gna l  r u l e s )  . 



With t h e  syndex and Economic I n q u i r y  Report  recommending e l  i m i n a t i o n  

o f  t h e  synd ica ted  e x c l u s i v i t y  and d i s t a n t  s i g n a l  r u l e s ,  r e s p e c t i v e l y ,  t h e  

Commission i ssued  a  N o t i c e  o f  Proposed Rulemaking i n  l a t e  1979. 42 The N o t i c e  

sought p u b l i c  comment on t h e  a n a l y s i s  and conc lus ions  o f  t h e  syndex and d i s t a n t  

s i g n a l  r e p o r t s  and expressed a  t e n t a t i v e  conc lus ion  t h a t  none of t h e  problems 

which t h e  e x i s t i n g  r u l e s  pu rpo r ted  t o  address i n  f a c t  ex i s ted .  43 

On J u l y  22, 1980, t h e  Commission issued t h e  f i n a l  Report  and Order 

i n  Dockets 20988 and 21284, r e s c i n d i n g  t h e  d i s t a n t  s i g n a l  i m p o r t a t i o n  r u l e s  and 

t h e  synd ica ted  e x c l u s i v i t y  r u l e s .  44 I n  a  l e n g t h y  r e p o r t ,  t h e  Commission 

exp la i ned  t h a t  t h e  economic concerns suppo r t i ng  t h e  r u l e s  were no l o n g e r  p resen t  

and t h a t  r e t r ansm iss ion  o f  d i s t a n t  s i g n a l s  by cab le  opera to rs  d i d  n o t  pose a  

se r i ous  t h r e a t  t o  l o c a l  broadcasters .  The Commission a l s o  found t h a t  cab le  

p e n e t r a t i o n  i n  t h e  marketp lace was u n l i k e l y  t o  reach such an e x t e n t  as t o  r e q u i r e  

r e t e n t i o n  o f  t h e  syndex r u l e s ,  and t h a t  reques ts  f o r  syndex p r o t e c t i o n ,  i n  f a c t ,  

were t h e  excep t ion  r a t h e r  than  t h e  r u l e .  'The f i n a l  Report  and Order was 

immediate ly  appealed t o  t h e  Second C i r c u i t ,  and i n  t h e  now famous case, M a l r i t e  

T.V. of New York, I n c .  v. F.C.C., 45 t h e  Second C i r c u i t  a f f i r m e d  t h e  FCC's 

d e c i s i o n .  The Commission's r u l e s ,  t h e r e f o r e ,  went o u t  o f  e f f e c t  on June 25, 

1981. 

43 I d .  a t  1026, n. 66. - 

45 652 F.2d 1140 (2d C i r .  1981), c e r t .  denied sub. nom., Na t i ona l  
F o o t b a l l  Leaque, I nc .  v. F.C.C., 454 U.S. 1143 (1982). 



The 1981 e l i m i n a t i o n  o f  t h e  syndex and d i s t a n t  s i g n a l  r u l e s  i s  one 

o f  t h e  two most s i g n i f i c a n t  events  impac t ing  upon t h e  cab le  compulsory 1  icense.  

The Commission was now o u t  o f  t h e  business o f  c o n t r o l l i n g  t h e  number o f  d i s t a n t  

s i g n a l  s  a  cab le  system cou ld  ca r r y ,  and ope ra to r s  were f r e e  t o  impo r t  any d i s t a n t  

programming w i t h o u t  f e a r  o f  e x c l u s i v i t y  p r o t e c t i o n  and p o s s i b l e  b l ackou t .  As i s  

d iscussed l a t e r ,  46 many o f  t h e  mechanisms a t  t h e  Commission f o r  i n t e r p r e t i n g  

and a p p l y i n g  t h e  r u l e s  a l s o  ceased t o  operate.  T h i s  has had a  d i r e c t  impact on 

t h e  f u n c t i o n  o f  s e c t i o n  111 f o r  a l though t h e  Ac t  sought t o  f r eeze  much o f  t h e  

a p p l i c a t i o n  o f  FCC r u l e s  t o  those i n  e f f e c t  on A p r i l  15, 1976, o r  t h e  da te  o f  

enactment, October 19, 1976, c e r t a i n  o t h e r  ma t te r s  con t inued  t o  h inge  on t h e  

ongoing appl  i c a t i o n  and i n t e r p r e t a t i o n  o f  t h e  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s .  For  

example, as new broadcast  s t a t i o n s  came on t h e  a i r ,  t h e y  found themselves i n  t h e  

anomalous p o s i t i o n  o f  be ing  cons idered d i s t a n t  s i g n a l  s  where long t ime 

b roadcas te rs  o p e r a t i n g  i n  t h e  same community were cons idered l o c a l  , based on 

wa iver  o f  FCC r u l e s  o r  g rand fa the r i ng .  Wi th  t h e  FCC no l o n g e r  r e g u l a t i n g  s i g n a l  

ca r r i age ,  these  new s t a t i o n s  were w i t h o u t  recourse a t  t h e  Commission t o  o b t a i n  

waivers  o r  a u t h o r i z a t i o n s  t o  be t r e a t e d  e q u a l l y  w i t h  t h e i r  s i s t e r  s t a t i o n s  f o r  

c o p y r i g h t  purposes. E l i m i n a t i o n  o f  t h e  d i s t a n t  s i g n a l  r u l e s  has t h e r e f o r e  

produced many anomalous, and c e r t a i n l y  unintended r e s u l t s  under s e c t i o n  111. 

The Commission has taken  o t h e r  r e g u l a t o r y  a c t i o n s  t h a t  have a f f e c t e d  

t h e  compul s o r y  1  icense, a1 though none as p ro found l y  as t h e  1981 deregul  a t i o n .  

I n  1983, t h e  Commission au tho r i zed  t h e  c r e a t i o n  o f  a  new mu l t i channe l  v ideo  

46 See t e x t  pages 58-71 i n f r a .  



programming re t ransm iss ion  s e r v i c e  by a l l o w i n g  channels f rom t h e  I n s t r u c t i o n a l  

T e l e v i s i o n  F ixed  Se rv i ce  (ITFS) t o  be l i c e n s e d  f o r  commercial use. The r e s u l t  

was t h e  c r e a t i o n  o f  t h e  Mu1 t ichannel  Mu1 t i  p o i n t  D i s t r i b u t i o n  Se rv i ce  (MMDS) , a1 so 

known as w i r e l e s s  cab le .  MMDS i s  becoming a  s i g n i f i c a n t  compe t i t o r  t o  

t r a d i t i o n a l  w i r e d  cab le  systems, a1 though i t  i s  n o t  a  c a b l e  system under s e c t i o n  

111 i n  accordance w i t h  a  Copyr igh t  O f f i c e  i n t e r p r e t i v e  r e g u l a t i o n  t h a t  t akes  

e f f e c t  January 1, 1994. 

The Commission a1 so au tho r i zed  e s t a b l  i shment o f  low power t e l e v i s i o n  

(LPTV) s t a t i o n s  i n  t h e  e a r l y  1980's, which opera te  much t h e  same as t r a d i t i o n a l  

broadcast  s t a t i o n s  b u t  p rov ide  s e r v i c e  t o  a  much sma l l e r  area. The l i m i t e d  

s e r v i c e  area o f  LPTV systems r e q u i r e d  Congressional  amendment o f  t h e  d e f i n i t i o n  

o f  t h e  " l o c a l  s e r v i c e  area o f  a  p r ima ry  t r a n s m i t t e r "  appear ing i n  s e c t i o n  

I n  1988, t h e  FCC adopted a  new s e t  o f  synd ica ted  e x c l u s i v i t y  r u l e s ,  

presumably, t o  c o r r e c t  problems which had a r i s e n  w i t h  t h e i r  e l  i m i n a t i o n  i n  1981. 48 

A f t e r  j u d i c i a l  cha l l enge  and subsequent m o d i f i c a t i o n ,  t h e  r u l e s  went i n t o  e f f e c t  

i n  January o f  1990. 49 The new syndex r u l e s  a re  s l i g h t l y  narrower  than  those  

repea led  i n  1981 i n  t h a t  t h e  geographic area o f  syndex coverage f o r  a  broadcast  

s t a t i o n  i s  n o t  q u i t e  as l a r g e  as be fo re .  The e f f e c t  of t h e  r u l e s ,  however, i s  

t h e  same i n  t h a t  cab le  ope ra to r s  a re  sub jec t  t o  b l ackou t  reques ts  f rom l o c a l  

47 Ac t  o f  August 27, 1986, Pub.L. 99-397, 100 S t a t .  848. 

48 3  F.C.C.Rcd. 7168 (1988). 

49 See Un i t ed  Video, I nc .  v. FCC, 890 F.2d 1173 (D.C. C i r .  1989). - 



broadcasters who have obtained e x c l u s i v i t y  f o r  programming imported by t h e  cable 

system on d i s t a n t  s igna ls .  

F i n a l l y ,  i n  1989, t h e  Commission issued a  f i n a l  r e p o r t  i n  Docket No. 

87-25 c a l l  i n g  f o r  repeal  o f  t he  cable compulsory 1  icense. Although n o t  

having impact beyond t h a t  o f  an agency recommendation, t h e  Commission prov ided 

an ex tens ive  economic ana lys is  o f  t he  1  icense, demonstrat ing how i t  f a i l e d  t o  

even approximate marketpl  ace r a t e s  f o r  copyr ighted programming whi 1  e  causing 

o the r  severe i n e f f i c i e n c i e s .  It i s  unce r ta in  whether t h e  r e p o r t ,  t h e  product o f  

then-outgoing Chairman Dennis Pa t r i ck ,  represents the  views o f  t h e  cu r ren t  

Commi ss i on. 

B. Jud i  c i  a1 Devel opments . 
The cou r t s  have had a  s i g n i f i c a n t  impact on sec t i on  111, sometimes 

by a c t u a l l y  i n t e r p r e t i n g  t h e  s t a t u t e  and o the r  t imes by r u l i n g  on tangen t ia l  

mat ters.  Thi s  j u d i c i  a1 a c t i v i t y  has produced somewhat paradoxical  r e s u l t s .  On 

the  one hand, i n  a c t u a l l y  i n t e r p r e t i n g  the  terms o f  sec t i on  111, some cou r t s  have 

taken a  broad and expansive view o f  t h e  l i cense,  cons ider ing  i t  t o  be f l e x i b l e  

enough t o  embrace new developments and techno log ica l  advances. On the  o the r  

hand, by downing t h e  FCC's "must c a r r y "  ru les ,  t h e  cou r t s  have terminated 

Commission involvement and ac t i on  so necessa ry to  a  l i v i n g  and breath ing  l i cense .  

Along w i t h  FCC cab le  deregu la t ion  i n  1981, t he  d e c l a r a t i o n  t h a t  t he  

FCC "must c a r r y "  r u l e s  were uncons t i t u t i ona l  stand as t h e  two most important  

developments a f f e c t i n g  sec t ion  111 since i t s  enactment. The "must c a r r y "  r u l e s  

50 4 FCC Rcd . 671 1 (1989). 



which were i n  e f f e c t  a t  t h e  t ime  o f  t h e  passage o f  t h e  Copyr igh t  Act  were 

over tu rned  i n  1985. I n  1980, s h o r t l y  a f t e r  r e l ease  o f  t h e  Economic Report  

recommending e l  i m i  n a t i o n  o f  t h e  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s ,  Turner  

Broadcast ing System (TBS) f i l e d  a  p e t i t i o n  w i t h  t h e  Commission reques t i ng  t h a t  

t h e  "must c a r r y "  r u l e s  be e l i m i n a t e d  as w e l l .  TBS argued t h a t  s i n c e  t h e  Economic 

Report had concluded t h a t  cab le  was no l o n g e r  mere ly  a  supplement t o  broadcast  

and t h a t  cab le  would n o t  have a  s i g n i f i c a n t  nega t i ve  impact on l o c a l  

broadcasters ,  t h e  r u l e s y  F i r s t  Amendment r e s t r a i n t s  were no l onge r  j u s t i f i a b l e .  

The Commission d i d  n o t  a c t  on TBS' p e t i t i o n ,  and i n  1983 TBS f i l e d  a  p e t i t i o n  

w i t h  t h e  Cour t  o f  Appeals f o r  t h e  D i s t r i c t  o f  Columbia C i r c u i t  r eques t i ng  a  

r u l i n g .  I n  1985 t h e  c o u r t  issued i t s  op in ion ,  agreeing w i t h  TBS' p o s i t i o n  and 

f i n d i n g  t h e  Commi s s i o n ' s  economic reasons f o r  t h e  r u l e s  ( t h a t  u n c o n t r o l l  ed growth 

o f  cab1 e  harmed 1  ocal  b roadcas te rs )  want ing . 5 1 

Al though t h e  c o u r t  had h e l d  t h e  o r i g i n a l  s e t  o f  "must c a r r y "  r u l e s  

u n c o n s t i t u t i o n a l ,  t h e  c o u r t  d i d  n o t  f i n d  t h e  concept o f  "must c a r r y "  p e ~  se 
u n c o n s t i t u t i o n a l .  Thus, i n  l a t e  1986, t h e  FCC issued  r e v i s e d  "must c a r r y "  r u l e s  

w i t h  t h e  i n t e n t i o n  o f  s h i f t i n g  t o  a  " l e s s  regu la ted  environment."  52 The new 

r u l e s  d i d  n o t  r e q u i r e  cab le  systenis t o  c a r r y  a l l  l o c a l  broadcast  s i gna l s ,  b u t  t o  

p r o v i d e  ope ra to r s  w i t h  a  1  i n i i t ed  cho ice  where t h e  number o f  s t a t i o n s  qua1 i f i e d  

t o  be c a r r i e d  exceeded a  c e r t a i n  number. The r e v i s e d  r u l e s  were mod i f i ed  t h e  

f o l l o w i n g  y e a r  and irnnlediately cha l lenged i n  t h e  D.C. C i r c u i t .  I n  December o f  

5 1 Quincv Cab1 e  T.V., I nc .  v. FCC, 768 F. 2d 1434 (D.C. C i r .  1985), c e r t .  
denied, 476 U.S. 1169 (1986).  

5 2 1 F.C.C.Rcd. 864, 879 (1986).  



1987 the  c o u r t  once again i n v a l i d a t e d  the  ru les ,  f i n d i n g  t h a t  t he  Commission had 

s t i l l  f a i l e d  t o  sus ta in  i t s  burden o f  demonstrating a  s i g n i f i c a n t  government 

i n t e r e s t  t o  counter  F i r s t  Amendment r e s t r a i n t .  53 Since then, t he  Commission 

has ceased t o  pursue the  "must ca r r y "  issue, al though several unsuccessful b i l l s  

i n  Congress have sought t o  reimpose some type of "must c a r r y "  regime. S. 12, 

which passed t h e  Senate on January 31, 1992, conta ins "must c a r r y "  p rov is ions .  

The Quincv and Century cases are n o t  s i g n i f i c a n t  i n  t he  copy r igh t  

po l  i c y  arena because they  e l  i m i  nated a  s p e c i f i c  s e t  o f  FCC r u l e s  o r  because they 

chal lenged the  c o n s t i t u t i o n a l  soundness o f  "must ca r r y . "  I n  f a c t ,  Quincv he ld  

t h a t  even though the  "must ca r r y "  r u l e s  might be u n c o n s t i t u t i o n a l  f o r  FCC 

regu l  a t o r y  purposes, t h a t  determinat ion d i d  n o t  a f f e c t  t h e i r  opera t ion  f o r  

copy r igh t  compulsory l i c e n s e  purposes. 54 And the  s p e c i f i c  s e t  o f  r u l e s  

e l im ina ted  i n  1985 and 1987 are n o t  themselves important ,  s ince sec t i on  111 

incorporates the  "must c a r r y "  r u l e s  i n  e f f e c t  on A p r i l  15, 1976. But t h e  Quincy 

and Centurv cases had a  very dramatic e f f e c t  on the  compulsory 1 icense s ince they 

f r o z e  the  t e l e v i s i o n  marketplace t o  1985 cond i t i ons  by e l i m i n a t i n g  t h e  FCC from 

the  "must c a r r y "  p i c t u r e .  Thus, s i m i l a r  t o  what happened w i t h  t h e  1981 

deregu la t ion ,  new s t a t i o n s  and technologies en te r i ng  the  marketplace have o f t e n  

found themselves r e c e i v i n g  d i f f e r e n t  t reatment  f o r  copy r igh t  purposes than those 

who had the  b e n e f i t  o f  FCC decisionmaking mechanisms p r i o r  t o  1985. Now t h a t  t h e  

Commission no longer  has a  r e g u l a t o r y  i n t e r e s t  i n  i n t e r p r e t i n g  i t s  former "must 

53 Centurv Communications v. FCC, 835 F.2d 292 (D.C. C i r .  1987), c e r t .  
denied, 486 U.S. 1032(1988). 

54 See Quincv, 768 F.2d a t  1454 n. 42. - 



c a r r y "  r u l e s  o r  making adapt ions o r  waivers,  as d i s c ~ l s s e d  e a r l i e r  i n  t h i s  study, 

t h e  compulsory l i c e n s e  has grown more r i g i d  and an t i qua ted  and l e s s  ab le  t o  

embrace newly-developing i n s t i t u t i o n s  and techno log ies .  

The c o u r t s  have a l s o  had o p p o r t u n i t y  t o  pass on t h e  s t a t u t o r y  

1  anguage o f  s e c t i o n  111, a1 though t h e  occasions have been f a i r l y  i n f r e q u e n t .  

Some o f  t h e  e a r l i e s t  cases i nvo l ved  i n t e r p r e t a t i o n  o f  s e c t i o n  l l l ( a ) ( 3 ) ,  known 

as t h e  pass ive  c a r r i e r  exemption, and how i t  a p p l i e d  t o  t h e  a c t i v i t i e s  o f  

sate1 1  i t e  r e s a l e  c a r r i e r s .  55 A f a i r l y  r ecen t  case i n v o l v i n g  s a t e l l i t e  

c a r r i e r s ,  .Nat ional  Broadcast ins Com~anv, I nc .  v. S a t e l l i t e  Broadcast Networks, 

I n c  ., 56 has found t h a t  t hey  are e l i g i b l e  f o r  con~pulsory  l i c e n s i n g  under s e c t i o n  

111 because t hey  s a t i s f y  t h e  s t a t u t o r y  d e f i n i t i o n  o f  a  cab le  system. 57 

The c o u r t s  have a l s o  i n t e r p r e t e d  s e c t i o n  111 th rough rev iew  o f  

Copyr igh t  O f f i c e  r e g u l a t i o n s  app l y i ng  t h e  s t a t u t e .  58 The most s i g n i f i c a n t  o f  

55 See d i scuss ion  a t  pages 89-91 i n f r a .  - 
56 940 F.2d 1467 (11 th  C i r .  1991). 

57 See d i scuss ion  a t  pages 119-131 i n f r a .  .- - 
58 Two s u i t s  i nvo l ved  Copyr igh t  O f f i c e  r e g u l a t i o n s  a d m i n i s t e r i n g  s e c t i o n  

111. Cox Cable Tucson, I n c .  v. Ladd, 795 F.2d 1479 ( 9 t h  C i r .  1986) i nvo l ved  
s e c t i o n  201.17(h)(9) o f  t h e  O f f i c e ' s  r e g u l a t i o n s ,  37 C.F.R., which governs 
s u b s t i t u t i o n  o f  d i s t a n t  broadcast  s i g n a l s  f o r  d i s t a n t  s i g n a l s  g rand fa thered  a t  
t h e  t ime  o f  adop t ion  o f  t h e  FCC's 1972 d i s t a n t  c a r r i a g e  r u l e s .  Sec t ion  
201.17(h)(9) a l l ows  f o r  s u b s t i t u t i o n  o f  a  g rand fa thered  d i s t a n t  s i g n a l  w i t h  
another  d i s t a n t  s i g n a l  a t  t h e  non 3.75% r a t e  o n l y  where t h e  s u b s t i t u t i o n  does n o t  
"exceed t h e  number o f  d i s t a n t  s i g n a l s  which was o r  would have been a l l o t t e d  t o  
t h e  cab le  system under t h e  FCC's t e l e v i s i o n  market quota f o r  i m p o r t a t i o n  o f  
network and nonspeci a1 t y  independent s t a t i o n s .  " Cox Cab1 e cha l lenged t h e  
r e g u l a t i o n  i n  an e f f o r t  t o  avo id  pay ing h i ghe r  r o y a l t i e s  f o r  t h r e e  o f  i t s  f i v e  
s i g n a l s .  The d i s t r i c t  c o u r t  upheld t h e  O f f i c e ' s  r e g u l a t i o n  b u t  t h e  Cour t  o f  
Appeals f o r  t h e  N i n t h  C i r c u i t  reversed,  f i n d i n g  t h a t  Cox l acked  s tand ing  due t o  

(con t inued  ...) 



these  cases i s  Cab lev i s i on  Systems Deve lo~men t  Co. v. Mot ion  P i c t u r e  Assoc ia t i on  

o f  America, Inc . .  59 A t  s take  i n  t h e  Cab lev i s i on  l i t i g a t i o n  was s e c t i o n  

201.17(b)( l )  o f  t h e  O f f i c e ' s  r u l e s  implement ing s e c t i o n  l l l ( d ) ( l ) ( B )  of t h e  

Copyr igh t  Ac t .  Sec t ion  l l l ( d )  (1) (6) r e q u i r e s  c a l c u l a t i o n  o f  r o y a l t y  payments 

based on " s p e c i f i e d  percentages o f  t h e  gross r e c e i p t s  f rom subsc r i be rs  t o  t h e  

cab l  e  se rv i ce . .  . f o r  t h e  b a s i c  s e r v i c e  o f  p r o v i d i n g  secondary t ransmiss ions  of 

p r ima ry  broadcast  t r a n s m i t t e r s .  " The O f f i c e ' s  r e g u l a t i o n  gave meaning t o  t h e  

t e rm  "g ross  r e c e i p t s ,  " r e q u i  r i r l g  t h a t  cab l  e  opera to rs  " i n c l u d e  t h e  f u l l  amount 

o f  month ly  ( o r  o t h e r  p e r i o d i c )  s e r v i c e  fees f o r  any and a l l  se r v i ces  o r  t i e r s  o f  

se rv i ces  which i n c l u d e  one o r  more secondary t ransmiss ions  o f  t e l e v i s i o n  o r  r a d i o  

broadcast  s i g n a l s . "  The Cour t  o f  Appeals reversed  t h e  d i s t r i c t  c o u r t  d e c i s i o n  

f i n d i n g  t h e  r e g u l a t i o n  i n v a l  i d ,  h o l d i n g  t h a t  i t  was a  reasonable and p e r m i s s i b l e  

i n t e r p r e t a t i o n  o f  t h e  Copyr igh t  Ac t .  60 

58(. . .cont inued)  
i t s  f a i l u r e  t o  demonstrate t h a t  i t  was c a r r y i n g  any g rand fa thered  s i g n a l s .  The 
case i s  t h e r e f o r e  o f  l i m i t e d  va lue  f o r  s e c t i o n  111 purposes. 

The o t h e r  case, Mot ion  P i c t u r e  Assoc ia t i on  o f  America. I nc .  v. Oman, 
No. 91-5005 (D.C. C i r . ) ,  i s  c u r r e n t l y  on appeal. 'The case i n v o l v e s  s e c t i o n  
201.17( i )  (2) ( i )  which r e q u i r e s  cab le  systems underpaying and o r  making 1  a t e  
payments t o  i n c l u d e  i n t e r e s t  on those amounts. The O f f i c e  adopted t h e  r e g u l a t i o n  
i n  1989 and made i t  e f f e c t i v e  f o r  r o y a l t y  account ing pe r i ods  beg inn ing  J u l y ,  1989 
and t h e r e a f t e r .  54 Fed. Reg. 14,217 (1989). The MPAA d e s i r e d  t h e  r e g u l a t i o n  t o  
be a p p l i e d  r e t r o a c t i v e l y  t o  i n c l u d e  l a t e  payments and underpayments f rom p r i o r  
account ing  per iods ,  and chal lenged i t  on t h a t  bas i s .  The d i s t r i c t  c o u r t  has 
upheld t h e  O f f i c e y  s  p rospec t i ve  appl i c a t i o n  o f  t h e  r u l e .  Mot ion  P i c t u r e  
Assoc ia t i on  o f  America, I nc .  v. Oman, S l i p  op. 89-1246 (D.D.C. October 31, 1990). 

59 836 F.2d 599 (D.C. C i r . ) ,  c e r t .  denied, 487 U.S. 1235 (1988). 

60 836 F.2d 599 (D.C. C i r .  1988), r e v ' q  641 F.Supp. 1154 (D.D.C. 1986), 
c e r t .  denied, 487 U.S. 1235 (1988). 



The Cab lev i s i on  case i s  s i g n i f i c a n t  i n  severa l  respec ts .  F i r s t ,  t h e  

c o u r t  upheld an i n t e r p r e t a t i v e  r e g u l a t i o n ,  r ecogn i z i ng  f o r  t h e  f i r s t  t ime  t h a t  

t h e  Copyr igh t  O f f i c e  had t h e  a u t h o r i t y  t o  i n t e r p r e t  and app ly  t h e  p r o v i s i o n s  o f  

s e c t i o n  111 and r e j e c t i n g  t h e  p o s i t i o n  t h a t  t h e  O f f i c e ' s  a u t h o r i t y  was p u r e l y  

m i n i s t e r i a l  i n  p r e s c r i b i n g  forms and c o l l e c t i n g  r o y a l  t i e s .  Second, t h e  c o u r t  

a l l o t t e d  a  c e r t a i n  amount o f  f l e x i b i l i t y  t o  t h e  O f f i c e  i n  i t s  e f f o r t  t o  f i l l  i n  

t h e  i n t e r s t i c e s  o f  t h e  s t a t u t e ,  s u b j e c t i n g  O f f i c e  i n t e r p r e t a t i o n s  o f  s e c t i o n  111 

t o  a  reasonableness s tandard i n  t h e  absence o f  e x p l i c i t  congress ional  d i r e c t i o n .  62 

Th i rd ,  t h e  c o u r t  acknowledged t h a t  O f f i c e  r e g u l a t i o n s  i n t e r p r e t i n g  s e c t i o n  111 

a re  due j u d i c i a l  deference, n o t i n g  t h e  O f f i c e ' s  e x p e r t i s e  i n  t h e  f i e l d .  63 

C. C o ~ y r i  qh t  Roya l t y  T r i  bunal . 
As noted e a r l i e r ,  64 t h e  Copyr igh t  Roya l t y  T r i b u n a l  (CRT) has t h e  

responsi  b i l  i t y  f o r  d i s t r i b u t i n g  cab le  r o y a l  t i e s  t o  p u t a t i v e  c o p y r i g h t  owners and 

a d j u s t i n g  r o y a l t y  r a t e s  t o  r e f l e c t  i n f l a t i o n ,  d e f l a t i o n ,  o r  changes i n  FCC 

regu l  a t  i o n .  Because t h e  CRT i s  an independent goverr~ment agency who1 l y  separate 

and apa r t  from t h e  Copyr igh t  O f f i c e ,  i t s  a c t i o n s  s i nce  1976 s h a l l  o n l y  be 

d iscussed b r i e f l y  here.  

61 See 836 F. 2d a t  608. 

62 I d .  a t  612. - 
63 836 F.2d Id. a t  608. 

64 See pages 27-32 supra. 



D i s t r i b u t i o n  o f  sec t i on  111 and 119 r o y a l t y  funds 65 i s  t h e  most 

consuming Tr ibuna l  a c t i v i t y ,  and has a l s o  proved t o  be t h e  most c o n t r o v e r s i a l  

one. By s t a t u t e ,  i n  J u l y  o f  each year  any person o r  e n t i t y  c l a im ing  e n t i t l e m e n t  

t o  a  p o r t i o n  o f  t h e  cab le  r o y a l t y  pool must f i l e  a  c l a i m  w i t h  t he  CRT. The 

i n t e r e s t e d  p a r t i e s  a re  f r e e  t o  nego t i a te  among themselves as t o  t h e  p o r t i o n  due 

each, and may f i l e  j o i n t  c la ims o r  designate agents o r  r e c e i v e r s  f o r  payment. 

A f t e r  a l l  c la ims have been received,  t h e  CRT determines whether a  con t roversy  

e x i s t s  as t o  d i s t r i b u t i o n  o f  t h e  funds and, i f  so, when and how evidence w i l l  be 

taken t o  reso l ve  t h e  d ispu te .  Not s u r p r i s i n g l y ,  i n  almost every year  s i nce  1978, 

t he  e f f e c t i v e  da te  o f  t h e  Copyr ight  Act, t h e  CRT has been fo rced  t o  dec la re  a  

cont roversy  w i t h  respec t  t o  a t  l e a s t  some aspect o f  t h e  d i s t r i b u t i o n .  The 

con t rove rs ies  were p a r t i c u l a r l y  extended i n  t h e  1  a t e  1970's and e a r l y  198OYs, 

when every Tr ibuna l  d i s t r i b u t i o n  was chal lenged i n  c o u r t .  66 The CRTYs p o s i t i o n  

was upheld i n  most instances,  and t h e  ex tens ive  amount o f  l i t i g a t i o n  f i n a l l y  

prompted a  barbed observa t ion  by t h e  D.C. Court  o f  Appeals: 

We emerge from our  ana lys is  o f  these 
i n h e r e n t l y  s u b j e c t i v e  judgement c a l l  s  and 
rough bal  ancing o f  h o t l y  competing c la ims 
w i t h  one o v e r r i d i n g  conclus ion:  i t  i s  t h e  
Tr ibuna l  which Congress, f o r  b e t t e r  o r  f o r  

65 The CRT a l so  d i s t r i b u t e d  funds c o l l e c t e d  pursuant  t o  t h e  jukebox 
compulsory 1  icense, 17 U.S.C. 116. The 1  icense i s  c u r r e n t l y  suspended opera t ion  
u n t i l  t h e  end o f  t he  decade. 

66 See e.q. Nat iona l  Assoc ia t ion  o f  Broadcasters v .  CRT, 675 F.2d 367 - 9  - 
(D.C. C i r .  1982)(1978 d i s t r i b u t i o n ) ;  C h r i s t i a n  Broadcast Network, I n c .  v. CRT, 
720 F.2d 1295 (D.C. C i r .  1983) (1979 d i s t r i b u t i o n )  ; Nat iona l  Assoc ia t ion  o f  
Broadcasters v. CRT, 772 F.2d 922 (D.C. C i r .  1985), c e r t .  denied, 475 U.S. 1035 
(1986) (1982 d i s t r i b u t i o n )  ; Nat iona l  Assoc ia t ion  o f  Broadcasters v. CRT, 848 F.2d 
1289 (D.C. C i r .  1988)(1984 d i s t r i b u t i o n ) .  



worse, has en t rus ted  w i t h  an unenviable 
miss ion  o f  d i v i d i n g  up t h e  booty among 
copy r i gh t  ho lders.  Given t h e  po ten t  i a1 
monetary stakes, and t h e  c la imantsy  s tud ied  
t a c k  t o  da te  o f  'boundless l i t i g i o u s -  
ness, ' . . .d i rec ted  a t  t h e  var ious  nooks and 
crannies o f  t h e  T r i buna l ' s  dec is ions  i s  
perhaps understandable. But w i t h  todayy s 
dec i s i on  j o i n i n g  t h e  ranks o f  our  two p r i o r  
exerc ises  of review, t he  broad d i s c r e t i o n  
necessa r i l y  con fer red  upon t h e  Copyr ight  
Roya l ty  Tr ibuna l  i n  making i t s  
d i s t r i b u t i o n s  i s  emphat ica l l y  c l e a r .  We 
w i l l  no t  h e s i t a t e  henceforth,  should t h i s  
t ack  o f  l i t i g a t i o n - t o - t h e - h i l t  con t inue  t o  
cha rac te r i ze  t h e  af termath o f  CRT 
d i s t r i b u t i o n  decis ions,  t o  r e f r a i n  from 
e l a b o r a t e l y  responding t o  t h e  myriad o f  
c la ims and content ions advanced by a  h i a h l y  
1  i t i g i o u s  copyright-owner subcu l tu re .  

Since t h e  date o f  t h e  c o u r t ' s  observat ion, t h e  eagerness o f  t he  i n t e r e s t e d  

p a r t i e s  t o  con tes t  a  CRT d i s t r i b u t i o n  has been dec ided ly  l ess .  

Whi le d i s t r i b u t i o n s  have been s i g n i f i c a n t  t o  copy r i gh t  owner 

i n t e r e s t s  only ,  r a t e  adjustments have been important  f o r  cabl  e  system i n t e r e s t s .  

The CRT i s  au thor ized  t o  a d j u s t  t h e  r o y a l t y  r a t e s  se t  i n  t he  s t a t u t e  i n  1976 t o  

r e f 1  e c t  changes i n  t h e  general  p r i c e  l e v e l  and changes i n  t h e  average bas i c  cabl  e  

s u b s c r i p t i o n  ra tes .  68 This  i s  t he  " i n f l a t i o n / d e f l a t i o n "  adjustment. Sect ion 

804 (a ) ( l )  r equ i red  t h e  Commission t o  conduct such an adjustment proceeding i n  

1980, and a l lows i n t e r e s t e d  p a r t i e s  t o  p e t i t i o n  t h e  Tr ibuna l  every f i v e  years, 

beginning i n  1985, f o r  f u r t h e r  i n f l  a t i o n l d e f l  a t  i o n  adjustments. I n  t h e  1980 

67 Nat iona l  Assoc ia t ion  o f  Broadcaster v. CRT, 772 F.2d 922, 940 (D.C. 
C i r .  1985), c e r t .  denied, 475 U.S. 1035 (1986) . 

68 17 U.S.C. 4801(b)(2)(A). 



adjustment, t h e  CRT u t i l  i zed  t h e  Consumer P r i c e  Index as t h e  means f o r  a d j u s t i n g  

t h e  ra tes ,  and i n  1985 an i n d u s t r y  agreement as t o  t h e  r a t e  change made no 

expl  i c i t  re fe rence t o  t h e  p r i c e  index used. 69 The CRT d i d  n o t  r e c e i v e  any 

p e t i t i o n s  f o r  r a t e  adjustment i n  1990. 

The second type  o f  r a t e  adjustment i s  t o  t ake  account o f  FCC r u l e  

changes. Sec t ion  801 (b)(2)(B)  p rov ides  t h a t :  

I n  t h e  event t h a t  t h e  r u l e s  and r e g u l a t i o n s  
o f  t h e  Federal Communications Commission 
are  amended a t  any t ime a f t e r  A p r i l  15, 
1976, t o  permi t  t h e  c a r r i a g e  by cab le  
systems o f  a d d i t i o n a l  t e l  e v i  s i o n  broadcast 
s i g n a l s  beyond t h e  l o c a l  se rv i ce  area of 
t h e  pr imary t r a n s m i t t e r s  o f  such s igna l s ,  
t h e  r o y a l t y  ra tes . .  .may be ad jus ted  t o  
i nsu re  t h a t  t h e  r a t e s  f o r  t h e  a d d i t i o n a l  
d i  s t a n t  s i gna l  equiva l  en ts  r e s u l t i n g  from 
such c a r r i a g e  are reasonable i n  t h e  l i g h t  
of t h e  changes e f f e c t e d  by t h e  amendment t o  
such r u l e s  and regu la t i ons .  

Likewise, sec t i on  801 (b) (2) (C) prov ides f o r  t h e  same type  o f  reasonable r a t e  

change " [ i l n  t h e  event o f  any charlge i n  t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  Federal 

Communications Commission w i t h  respec t  t o  syndicated and spo r t s  program 

e x c l u s i v i t y  a f t e r  A p r i l  15, 1976." The concurrent  e l i m i n a t i o n  o f  t he  d i s t a n t  

s i gna l  and syndex r u l e s  i n  1981 requ i red  t h e  CRT t o  make t h e  necessary 

adjustments. A f t e r  a  l ong  and d ispu ted  process, t h e  CRT, e f f e c t i v e  i n  1983, 

c rea ted  a  new 3.75% o f  gross r e c e i p t s  fee, a l so  known as t h e  " M a l r i t e  fee," and 

69 See 1980 Ad-iustment o f  t he  Roval t v  Rate f o r  Cable Svstems, 46 Fed. 
Reg. 892 (1981); 1985 I n f l a t i o n  Ad.iustment f o r  Cable C o ~ v r i s h t  Roval t i e s ,  50 Fed. 
Reg. 18,480 (1985). 



a  new synd ica ted  e x c l u s i v i t y  surcharge. 70 The new fees were u l t i m a t e l y  upheld 

on appeal. 71 

The 3.75% M a l r i t e  f e e  was designed t o  compensate c o p y r i g h t  owners f o r  

t h e  u n l i m i t e d  access t o  d i s t a n t  s i g n a l s  en joyed by cab le  ope ra to r s  w i t h  t h e  

e l  i m i n a t i o n  of t h e  d i s t a n t  s i g n a l  quota r e s t r i c t i o n s .  A1 1  1  arge cab1 e  ope ra to r s  

( i . e .  SA3 systems) must pay 3.75% o f  t h e i r  gross r e c e i p t s  f rom subsc r i be rs  f o r  

each d i s t a n t  s i g n a l  e q u i v a l e n t  r ep resen t i ng  s i g n a l  s  which would n o t  have been 

p e r m i t t e d  under t h e  e x p i r e d  FCC d i s t a n t  s i g n a l  r u l e s .  The r a t e  does n o t  app l y  

t o  f o r m e r l y  p e r m i t t e d  d i s t a n t  s i gna l s ,  1  i ke s i g n a l s  s u b s t i t u t e d  f o r  p e r m i t t e d  

s i gna l s ,  o r  s i g n a l s  c a r r i e d  pursuant  t o  FCC wa iver  p r i o r  t o  June 25, 1981. 72 

The M a l r i t e  fee has been one o f  t h e  g r e a t e s t  sources o f  compla in t  among cab le  

opera to rs .  It has r e s u l t e d  i n  t h e  d e l e t i o n  o f  many d i s t a n t  s i g n a l s  f rom a  cab le  

system's s e r v i c e  package, and t h e  d e c i s i o n  n o t  t o  c a r r y  o the rs  because many 

ope ra to r s  a re  u n w i l l i n g  t o  pay as h i g h  a  p r i c e  as 3.75% o f  t h e i r  g ross  revenues 

f o r  t h e  p r i v i l e g e  o f  c a r r y i n g  an a d d i t i o n a l  d i s t a n t ,  formerly-nonpermi t t e d  

s i g n a l  . 
To conrpensate f o r  t h e  l o s s  o f  synd ica ted  e x c l u s i v i t y  p r o t e c t i o n ,  t h e  

CRT i n  1983 a l s o  imposed a  synd ica ted  e x c l u s i v i t y  surcharge, which amounted t o  

an inc rease  i n  t h e  d i s t a n t  s i g n a l  r a t e s  f o r  cab le  systems l o c a t e d  i n  whole o r  i n  

p a r t  i n  t h e  t o p  100 t e l e v i s i o n  markets.  The inc reased  r a t e s  thus  a p p l i e d  t o  a l l  

70 See 47 Fed. Reg. 52,146 (1982). 

71 See Na t i ona l  Cable T e l e v i s i o n  Assoc ia t i on  v.  CRT, 724 F.2d 176 (D.C. 
C i r .  1983). 

72 See 48 Fed. Reg. 13,166 (1983). - 



d i s t a n t  s i g n a l s  which were sub jec t  t o  t h e  FCCy s  former syndicated e x c l u s i v i t y  

r u l e s .  I n  1990, w i t h  re impos i t i on  o f  syndex by t h e  FCC, t h e  CRT e l im ina ted  t h e  

syndicated e x c l u s i v i t y  surcharge f o r  most d i s t a n t  s igna ls ,  a1 though t h e  surcharge 

s t i l l  does have l i m i t e d  a p p l i c a b i l i t y .  
73 

D. Conqressi onal Act ion.  

The Congress has had l i t t l e  involvement w i t h  r e v i s i n g  o r  amending t h e  

cab le  compulsory l i c e n s e  i n  t h e  s i x teen  years s ince  i t s  i ncep t i on .  The major 

p iece  of l e g i s l a t i o n  i n v o l v i n g  compulsory 1  i cens ing  was t h e  c r e a t i o n  o f  sec t i on  

119 i n  1988, which gran ted  s a t e l l i t e  c a r r i e r s  a  l i c e n s e  t o  serve backyard 

s a t e l l i t e  d i s h  owners i n  r u r a l  areas. Sec t ion  119, however, has no e f f e c t  on 

cab le  operators,  and i s  discussed, i n f r a ,  a t  Pa r t  Two o f  t h i s  r e p o r t .  

The s i n g l e  amendment t o  s e c t i o n  111 invo l ved  i n c l u s i o n  o f  low power 

t e l e v i s i o n  s t a t i o n s  w i t h i n  t h e  sec t i on  l l l ( f )  d e f i n i t i o n  o f  t h e  " l o c a l  se rv i ce  

area o f  a  pr imary t r a n s m i t t e r . "  The FCC had au thor ized  t r a n s l a t o r  s t a t i o n s  i n  

t h e  e a r l y  1980's t o  o r i g i n a t e  t h e i r  own programming, thus  conve r t i ng  the  

t r a n s l a t o r s  i n t o  a  type  o f  "m in i "  T.V. s t a t i o n  known as a  low power (LPTV) 

s t a t i o n .  The "must c a r r y "  r u l e s  i n  e f f e c t  i n  1976 d i d  n o t  p rov ide  f o r  LPTV 

s t a t i o n s ,  t hus  c r e a t i n g  t h e  s i t u a t i o n  t h a t  a l l  LPTV s t a t i o n s ,  regard less  o f  t h e i r  

geographic p r o x i m i t y  t o  a  p a r t i c u l a r  cab le  system, were considered d i s t a n t  

73 The 1990 FCC syndex r u l e s  prov ided f o r  s l i g h t l y  more l i m i t e d  
e x c l u s i v i t y  p r o t e c t i o n  than d i d  t h e  1981 r u l e s .  Thus, commercial VHF s t a t i o n s  
i n  t h e  t o p  100 t e l e v i s i o n  markets which p lace  a  Grade B s t r e n g t h  contour  s i gna l  
over  e i t h e r  whole o r  p a r t  o f  a  cable system are s t i l l  sub jec t  t o  t h e  surcharge. 



s igna ls .  74 I n  o rder  t o  c o r r e c t  t h i s  anomaly, and t o  prevent  t h e  1  i k e l  ihood 

t h a t  few i f  any cable operators would be w i l l  i n g  t o  pay d i s t a n t  s igna l  r o y a l  t i e s  

f o r  e s s e n t i a l l y  small - t ime "1 ocal " s ta t i ons ,  Congress amended t h e  sect  i o n  Ill ( f )  

d e f i n i t i o n  o f  t h e  " l o c a l  se rv i ce  area o f  a  pr imary t r a n s m i t t e r "  t o  inc lude LPTV 

s ta t i ons .  75 Cable systems w i t h i n  t h i r t y - f i v e  m i les  o f  an LPTV s t a t i o n ,  o r  

twenty m i l e s  o f  an LPTV s t a t i o n  loca ted i n  one o f  t h e  t o p  f i f t y  popu la t i on  areas, 

may now c a r r y  t h e  LPTV s t a t i o n  as a  l o c a l  s i gna l .  

E. Economic and Technical Growth w i t h i n  t h e  Indus t ry .  

1. Economic Data. 

I n  1976 the re  were fewer than 4,000 cab le  systems i n  t h e  Uni ted 

States; today the re  are w e l l  over 13,000. It i s  est imated t h a t  these cable 

systems reach between 56.1 and 58 ~iii 11 i o n  households. Uni ted Video est imates 

t h a t  t he re  are 56.1 m i l l  i o n  cable households p l u s  another f o u r  m i l l  i o n  served by 

backyard d i s h  and o the r  serv ices  niaking a  t o t a l  o f  about 60 m i l l i o n  households 

and about 162 m i l l i o n  Americans reached by cable.  These 60 m i l l i o n  

74 See 49 Fed. Reg. 46,829 (1984). - 
75 Act o f  August 27, 1986, Pub.L. 99-397, 100 S ta t .  848. (August 27, 

1986) . 
76 At  a  House Subcommittee meeting w i t h  i n d u s t r y  representa t ives  on 

December 18, 1991, S a t e l l i t e  D i s t r i b u t o r s  sa id  t h a t  t he re  are 58 m i l l i o n  cable 
homes; Un i ted  Video est imates t h a t  t he re  are 56.1 m i l l i o n  cable households. 

77 Another 4.5 m i  11 i o n  ho~~seho lds  are served by backyard d ish,  Sate1 1 i t e  
Master Antenna Te lev i s ion  (SMATV) , and Mu1 t i channe l  Mu1 t i  p o i n t  D i s t r i b u t i o n  
Serv ice (MMDS) systems. In fo rmat ion  prov ided by Un i ted  Video based on N ie lsen 
cable household est imates and Kagan Assoc. est imates. 

The 1987 Consumer E l e c t r o n i c  Annual Review est imated t h a t  1.5 mi1 1 i o n  
s a t e l l i t e  d ishes were i n  existence. Id. a t  31. 



households rece i ve  an average o f  3.5 d i s t a n t  s igna ls .  78 

I n  t he  four teen years t h a t  cable systems have been paying r o y a l t i e s  

f o r  t h e  copy r igh t  comp~~ lso ry  1  icense, t he  cable systems r e p o r t i n g  have more than 

tri pled, and t h e  r o y a l  t y  pool has increased twel  ve- fo ld.  79 Dur ing the  f i r s t  

1978 r e p o r t i n g  pe r iod  3,945 cable systems f i l e d  statements o f  account and 

submitted a  t o t a l  o f  $6,335,954.51 i n  gross rece ip t s .  I n  t he  second 1978 

r e p o r t i n g  pe r iod  3,968 systems f i l e d ,  and the  gross r e c e i p t s  f o r  t h e  year  

t o t a l l e d  $12,914.300.07. With some s l i g h t  v a r i a t i o n s  bo th  t h e  number o f  cable 

systems r e p o r t i n g  and t h e  r o y a l t y  fees have s t e a d i l y  increased between 1978 and 

1991. Dur ing the  second r e p o r t i n g  pe r iod  o f  1990, 13,631 cab le  systems f i l e d  

Statements o f  Accounts and the  gross r e c e i p t s  f o r  t h e  year  t o t a l l e d  

$164,966,790.13. 81 

78 In fo rmat ion  provided by Uni ted Video. 

79 Several developments c o n t r i b u t e  t o  the  growth o f  t he  r o y a l t y  pool : 
the  t h r e e - f o l d  increase i n  cable systems; the  tremendous increase i n  cable 
subscribers, which increases the  gross r e c e i p t s  a t t r i b u t a b l e  t o  secondary 
t ransmiss ions -- t h e  major f a c t o r  i n  t he  r o y a l t y  formula; re t ransmiss ion  o f  
a d d i t i o n a l  s igna ls ;  and increases i n  t he  r o y a l t y  r a t e s  i n  response t o  i n f l a t i o n  
and FCC r u l e  changes. O f  these, increases i n  cable system gross r e c e i p t s  account 
f o r  t he  bu'l k o f  t he  increase i n  t h e  roya l  t y  pool . See a1 so Appendix C, Tab1 e  
1 f o r  cable d i s t r i b u t i o n s  between 1978-1989. 

80 The cable systems f i l i n g  dec l ined s l  i g h t l y  i n  t h e  second pe r iod  o f  
1989; and the  r o y a l t y  fees f o r  t he  f i r s t  pe r iod  o f  1990 were more than those o f  
t h e  second. This  dec l i ne  can be a t t r i b u t e d  t o  the  e l i m i n a t i o n  i n  p a r t  o f  t he  
syndex r u l e s .  

81 See Appendix C, Table 2  f o r  d e t a i l e d  s t a t i s t i c s  on cab le  system - 
f i l i n g s  between 1978-1991. 



Since 1976 independent broadcast  s t a t i o n  have inc reased  f rom 86 i n  

t h e  e n t i r e  Un i t ed  S ta tes  t o  380. 82  he FCC r e p o r t s  t h a t  about 90% o f  t h e  new 

s t a t i o n s  s i nce  1980 have been independent and no tes  t h a t  such s t a t i o n s  n e a r l y  

t r i p l e d  between 1980 and 1990, growing f rom about 18% t o  about 35% o f  t h e  t o t a l  

broadcast  s t a t i o n s .  83 

Although, we were unable t o  o b t a i n  s p e c i f i c  c o p y r i g h t  c o s t s  f rom 

broadcast  s t a t i o n s ,  i t  i s  c l e a r  t h a t  t h e  t o t a l  program c o s t s  have esca la ted  

cons iderab ly .  84 

2. Techno1 o q i  c a l  Advancements. 

Several  new v ideo  re t ransm iss ion  se rv i ces  have a r i s e n  s i n c e  passage 

o f  t h e  Copyr igh t  Ac t  and numerous o t h e r  r e t r ansm iss ion  t echno log ies  a re  l i k e l y  

t o  emerge i n  t h e  near f u t u r e .  S a t e l l i t e  r e s a l e  c a r r i e r s  were t h e  f i r s t  new 

re t ransm iss ion  s e r v i c e  t o  develop a f t e r  passage o f  t h e  Act ,  and t h e i r  t rea tment  

under t h e  c o p y r i g h t  laws i s  f u l l y  d iscussed i n  P a r t  Two o f  t h i s  s tudy .  S a t e l l i t e  

Master Antenna T e l e v i s i o n  (SMATV) systems and Mu1 t i c h a n n e l  Mu1 t i  p o i n t  

D i s t r i b u t i o n  Serv ice  (MMDS) systems, a1 so known as w i r e l e s s  cab le ,  have been 

p r o v i d i n g  broadcast  r e t r ansm iss ion  f o r  some t ime  now and have sought t h e  b e n e f i t s  

o f  s e c t i o n  11 1  1  i c e n s i  ng . D i r e c t  Broadcast Sate1 1  i t e  (DBS) and te lephone company 

e n t r y  i n t o  t h e  v i deo  re t ransn i i  s s i on  programmer area a re  on t h e  hor i zon ;  these  new 

82 See Appendix C, Table 3, Commercial T e l e v i s i o n  S t a t i o n s  (p rov ided  by 
t h e  Federal  Communications Commission 1975-1990). 

83 I n f o r m a t i o n  p rov ided  by FCC. 

84 It i s  es t imated  t h a t  34.9% of a  s t a t i o n ' s  expenses a re  f o r  program 
and p roduc t i on .  NABIBCFM 1991 T e l e v i s i o n  F i n a n c i a l  Report  a t  V I I .  



se rv i ces  present  chal lenges n o t  o n l y  t o  t h e  cable i ndus t r y ,  b u t  t o  t h e  goals  and 

po l  i c y  o f  copy r i gh t  r e g u l a t i o n  as w e l l .  

I n  t he  mid-198OYs, t h e  Copyr ight  O f f i c e  began r e c e i v i n g  s i g n i f i c a n t  

numbers o f  r o y a l t y  f i l  ings  from SMATV, MMDS, and s a t e l l  i t e  c a r r i e r  systems 

c la im ing  e l i g i b i l i t y  f o r  t h e  cable compulsory 1  icense. I n  October o f  1986, the  

O f f  i c e  opened a  r u l  emaki ng proceeding t o  consider  whether these systems were 

"cab le  systems" as de f i ned  i n  sec t i on  111, and whether t h e  O f f i c e  should cont inue 

t o  accept t h e i r  f i l i n g s .  85 I n  J u l y  o f  1991, t h e  O f f i c e  issued a  No t i ce  o f  

Proposed Rulemaking (NPRM) i n  which i t  concluded t h a t  some SMATV systems were 

cab le  systems f o r  compulsory l i c e n s e  purposes, b u t  t h a t  s a t e l l i t e  c a r r i e r s  were 

no t .  The O f f i c e  a l so  made a  p r e l i m i n a r y  f i n d i n g  t h a t  MMDS f a c i l i t i e s  were n o t  

e n t i t l e d  t o  compul sory 1  i censi  ng . 86 Fo l low ing  p u b l i c a t i o n  o f  t h e  NPRM, t h e  

Eleventh C i r c u i t  h e l d  t h a t  s a t e l l i t e  c a r r i e r s  were cab le  systems w i t h i n  t h e  

meaning o f  sec t i on  111, and there fo re  qua1 i f i e d  f o r  1  i cens ing  under sec t i on  111 

as we1 1  as under s e c t i o n  119. 87 Af te r  r e c e i v i n g  pub1 i c  comment on t h e  case and 

o the r  issues r e l a t e d  t o  t h e  NPRM, t h e  Copyr ight  O f f i c e  issued a  f i n a l  r e g u l a t i o n  

on January 29, 1992 a f f i rm ing  the  p o s i t i o n  expressed i n  t h e  NPRM t h a t  s a t e l  l i t e  

c a r r i e r s  and MMDS f a c i l i t i e s  were n o t  e l i g i b l e  f o r  t h e  cab le  compulsory l i cense .  

The r e g u l a t i o n  becomes e f f e c t i v e  on January 1, 1994, a t  which t ime t h e  O f f i c e  

w i l l  comply w i t h  refund requests from c a r r i e r s  and MMDS opera tors  t h a t  p rev ious l y  

85 See 51 Fed. Reg. 36,705; 53 Fed. Reg. 17,962. 

a6 56 Fed. Reg. 31,580 (1991). 

87 Nat iona l  Broadcast i ns Companv. I nc .  v. Sate1 1  i t e  Broadcast Networks, 
Inc.,  940 F.2d 1467 (11th C i r .  1991). 



submitted fees and w i l l  refuse t o  accept fu tu re  f i l i n g s  from such systems. 

U n t i l  January 1, 1994, the O f f i c e  continues t o  accept f o r  f i l i n g  

Statements o f  Account from MMDS operators, f o r  whatever l ega l  e f f e c t ,  i f  any, the  

f il ing may have. 



I V .  ADMINISTRATIVE ISSUES RELATING TO SECTION 11 1 

The modern day telecommunications wor ld  i s  a  r a d i c a l l y  d i f f e r e n t  one 

than t h a t  f rozen i n  t ime by sec t i on  111. It was impossib le f o r  t h e  Congress, 

t y i n g  a  copy r i gh t  1  i cens ing  scheme t o  t he  1976 communications regu l  a t o r y  regime, 

t o  env i s i on  the  degree and s ign i f i cance  o f  f u t u r e  change. S h i f t s  i n  

communications r e g u l a t o r y  po l  i c y  and goals,  emerging techno1 ogies, and j u d i c i  a1 

a c t i v i s m  have a1 1  had profound i n f l uence  and e f f e c t  on t h e  cont inued v i t a l  i t y  and 

opera t ion  o f  t h e  cab le  compulsory l i cense .  A t  t h e  cen te r  o f  t h e  maelstrom has 

stood t h e  Copyr ight  O f f i c e ,  charged w i t h  t h e  t a s k  o f  admin is te r ing  t h e  l i c e n s e  

but ,  u n l i k e  the  FCC whose r u l e s  and p o l i c i e s  are c r i t i c a l  t o  i t s  task,  t h e  

Copyr ight  Of f ice i s  n o t  au thor ized  t o  adapt and ad jus t  t o  changing events i n  t h e  

p u b l i c  i n t e r e s t ,  o r  by some o the r  general c r i t e r i a .  Rather, t h e  Copyr ight  O f f i ce  

must c o n s t a n t l y  ask t h e  ques t ion  how d i d  t he  FCC i n t e r p r e t  and apply  i t s  1976 

r u l e s .  The r e s u l t ,  by s t a t u t o r y  requirement, has been a  cable l i c e n s e  which 

grows f a r t h e r  and f a r t h e r  from r e a l i t y  w i t h  each passing year,  f o r c i n g  cable 

opera tor  and copy r i gh t  owner a l i k e  t o  h inge business dec is ions  and r e l a t i o n s h i p s  

on a  telecommunicat ions wor ld  which no l onge r  e x i s t s .  

I f  the  cond i t i ons  ex tan t  i n  1976 had remained e s s e n t i a l l y  unchanged 

and t h e  FCC mainta ined i t s  r e g u l a t o r y  stance, i t  i s  conceivable t h a t  t h e  

" i n t e r p l a y "  between copy r i gh t  and communications po l  i c y  would have remained 

harmonious. However, t h e  d e l i c a t e  balance between copy r i gh t  and communications 

law was f r a g i l e ,  and t h e  FCC began t o  change the  r u l e s  o f  t h e  game v i r t u a l l y  a t  



t h e  i n c e p t i o n  of  t h e  Copyr igh t  Act .  The r e s u l t a n t  change i n  communications 

r e g u l a t o r y  a t t i t u d e s  and goa l s  has p laced t h e  Copyr igh t  O f f i c e  i n  an 

a c t i o n / r e a c t i o n  scenar io .  As t h e  Commission acted t o  de regu la te  and open up t h e  

marketplace, t h e  Copyr igh t  O f f i c e  has been f o r c e d  t o  r e a c t  th rough  inc reased  

i n t e r p r e t a t i o n  of s e c t i o n  111. Indeed, i t  has been t h e  s w i t c h  t o  a  f r e e r  

marketp lace t h a t  has a l lowed cab le  systems t o  pursue new bus iness o p p o r t u n i t i e s  

and t o  s t r u c t u r e  t h e i r  s i g n a l  c a r r i a g e  i n  ways n o t  o n l y  n o t  env is ioned  i n  1976, 

b u t  i n  f a c t  p r o h i b i t e d .  And w h i l e  i t  i s  t r u e  t h a t  Congress d i d  e n v i s i o n  t h e  

p o s s i b i l i t y  o f  FCC r e g u l a t o r y  changes by g r a n t i n g  t he  CRT a u t h o r i t y  t o  a d j u s t  t h e  

cab le  r o y a l t y  r a tes ,  t h e  r a t e  adjustment a u t h o r i t y  has proved t o  be an inadequate 

answer t o  a  changing marketplace, g i ven  t h e  b read th  of t he  FCC r e g u l a t o r y  

changes. 

As d iscussed i n  t h e  p rev ious  s e c t i o n  o f  t h i s  r e p o r t ,  t h e  two most 

s i g n i f i c a n t  events  a f f e c t i n g  s e c t i o n  111 s ince  1976 have been t h e  FCC's repea l  

o f  i t s  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s ,  and t h e  e l i m i n a t i o n  o f  t h e  "must c a r r y "  

r u l e s .  The disappearance o f  these se t s  o f  r u l e s  have p u t  t h e  Copyr igh t  O f f i c e  

i n  a  most unenviab le  p o s i t i o n .  Not o n l y  has s e c t i o n  111 f rozen i n t e r p r e t a t i o n  

o f  t h e  compul so ry  1  i cense t o  a  com~i iunicat ions r e g u l  a t o r y  scheme f rom s i x t e e n  

years  ago, b u t  t e r m i n a t i o n  o f  t h a t  r e g u l a t o r y  schenie has l e f t  t h e  O f f i c e  w i t h o u t  

t h e  use and b e n e f i t  o f  t h e  i n t e r p r e t a t o r y  and a d m i n i s t r a t i v e  e x p e r t i s e  o f  t h e  

agency t h a t  c rea ted  those r u l e s .  The O f f i c e  has t h e r e f o r e  o f t e n  had t h e  

anomalous t a s k  o f  specu la t i ng  as t o  how t h e  Comniission would have a p p l i e d  i t s  

r u l e s  t o  modern day circumstances, a  s i t u a t i o n  which pushes t h e  j u r i s d i c t i o n a l  

boundaries o f  t h e  O f f i c e  and t he  c o p y r i g h t  1  aws t o  t h e  extreme. Furthermore, t h e  



r e s u l t s  o f  a p p l i c a t i o n  o f t e n  produce i l l o g i c a l ,  outdated, r e s t r i c t i v e  responses 

t o  c u r r e n t  c o n d i t i o n s .  Th i s  i s  i l l u s t r a t e d  by an examinat ion o f  t h e  cause and 

e f f ec t s  o f  FCC de regu la t i on .  

A. E l i m i n a t i o n  of  t h e  FCC Rules i n  E f f e c t  i n  1976. 

1. D i s t a n t  S iqna l  and S ~ n d e x  Rules. 

The M a l r i t e  dec is ion ,  a f f i r m i n g  repea l  o f  t h e  d i s t a n t  s i g n a l  c a r r i a g e  

and synd ica ted  e x c l u s i v i t y  r u l e s ,  changed n o t  o n l y  t h e  communications wo r l d  a f t e r  

June 24, 1981, b u t  t h e  c o p y r i g h t  wo r l d  as w e l l .  True t o  t h e  a c t i o n / r e a c t i o n  

theme, t h e  Copyr igh t  Roya l ty  T r i buna l  r eac ted  t o  t h e  d e r e g u l a t i o n  through a  

s e r i e s  o f  r a t e  changes, c r e a t i n g  t h e  syndicated e x c l u s i v i t y  surcharge and t h e  

3.75% fee f o r  formerly-nonpermi t t e d  d i s t a n t  s i g n a l s .  Whi le  t h e  Congress 

a n t i c i p a t e d  FCC r u l e  changes by a u t h o r i z i n g  t h e  CRT t o  make r a t e  adjustments,  a  

s e r i e s  o f  o t h e r  u n a n t i c i p a t e d  occurrences were p r e c i p i t a t e d  by deregul  a t  i o n  which 

have prompted r e a c t i o n  by t h e  Copyr igh t  O f f i c e .  The r e s u l t  has been t h a t  r o y a l t y  

r a t e  ad justment  a lone has been an inadequate answer t o  Commission r u l e  changes. 

M a l r i t e  sparked a  p l e t h o r a  o f  c o p y r i g h t  ques t ions  which admi t ted  o f  

no easy answer. P r o r a t i o n  o f  d i s t a n t  s i g n a l  equ i va len t s  (DSEys), expanded 

geographic  c a r r i a g e  o f  p r e v i o u s l y  c a r r i e d  s i gna l s ,  expanded c a r r i a g e  o f  s i g n a l s  

p r e v i o u s l y  c a r r i e d  on a  p a r t - t i m e  bas is ,  g rand fa thered  s t a t u s  o f  new broadcast  

s i g n a l  s, p a r t i a l  l y -permi  t t e d  s i g n a l  s, ungranted waiver  requests ,  ma jo r  market and 

s p e c i a l t y  s t a t i o n  l i s t s ,  and s i g n a l  s u b s t i t u t i o n  have s t r a i n e d  t h e  o p e r a t i o n  o f  

t h e  l i c e n s e  s i nce  1981 and con t inue  t o  become more r e l e v a n t  as business 

r e l a t i o n s h i p s  change and t h e  cab le  i n d u s t r y  goes f rom "Ma and Pa" t ypes  o f  

ope ra t i ons  t o  a  hand fu l  o f  l a r g e  opera to rs  (MSOYs). 



a. P r o r a t i o n  o f  DSE9s and a l l o c a t i o n  o f  subsc r i be r  qroups. 

P r o r a t i o n  o f  d i s t a n t  s i g n a l s  and a1 l o c a t i o n  o f  subsc r i be r  groups has provoked 

se r i ous  debate s i nce  d e r e g u l a t i o n  i n  1981 and con t inues  t o  be a  major  s t i c k i n g  

p o i n t  f o r  cab le  opera to rs .  P r o r a t i o n  ' involves reduc ing  t h e  DSE va lue  o f  a  

p a r t i c u l a r  s i g n a l  o r  s i g n a l s  t o  r e f l e c t  e i t h e r  d i f f e r e n c e  i n  r o y a l t y  r a t e  

s t r u c t u r e  o r  l e s s  t han  f u l l - t i m e  c a r r i a g e .  Pursuant t o  i t s  i n t e r p r e t a t i o n  o f  t h e  

s t a t u t e ,  t h e  Copyr igh t  O f f i c e  has mainta ined a  genera l  p o l  i c y  aga ins t  p r o r a t i o n .  

Sec t i on  111 does exp ress l y  p e r m i t  one t y p e  o f  a l l o c a t i o n  o f  

subsc r i be r  groups: cab1 e  ope ra to r s  may a1 1  ocate a  s i g n a l  among subsc r i be r  

groups. The Ac t  p rov ides  t h a t ,  i n  computing amounts payable under t h e  DSE 

r o y a l t y  f e e  fo rmu la  ( s e c t i o n  l l l ( d ) ( 2 ) ( B ) ( i i ) ,  ( i i i )  and ( i v ) ) ,  t h e  g ross  

r e c e i p t s  f o r  "any cab le  system l o c a t e d  p a r t l y  w i t h i n  and p a r t l y  w i t h o u t  t h e  l o c a l  

s e r v i c e  area o f  a  p r ima ry  t r a n s m i t t e r .  . . s h a l l  be 1  i m i  t e d  t o  those g ross  r e c e i  p t s  

d e r i v e d  f rom subscr ibers  l o c a t e d  w i t h o u t  t he  l o c a l  s e r v i c e  area o f  such p r ima ry  

t r a n s m i t t e r . "  88 Thus, a  cab le  ope ra to r  i s  a1 lowed t o  a l l o c a t e  t h e  p o r t i o n  o f  

a  s i g n a l  t o  those subsc r i be rs  i n  t h e  l o c a l  area and t o  those r e c e i v i n g  i t  i n  t h e  

d i s t a n t  area. The r e s u l t  i s  a  lower  r o y a l t y  payment f o r  t h e  s i g n a l  because t h e  

d i s t a n t  s i g n a l  r a t e  a p p l i e s  o n l y  t o  t h e  gross r e c e i p t s  f rom subsc r i be rs  i n  t h e  

d i s t a n t  area. 

Cable ope ra to r s  have argued t h a t  t h e  l o g i c  i n h e r e n t  i n  t h e  

partial1y-local/partial1y-distantal1ocation, which r e c o g n i z e s t h a t  cab le  systems 

should n o t  pay h i g h e r  r o y a l t y  r a t e s  across t h e  board when c e r t a i n  numbers o f  

88 17 U.S.C. 4111 ( d ) ( l ) ( B ) ( i v ) .  



subscr ibers,  considered separate ly ,  would n o t  have been sub jec t  t o  t h e  h ighe r  

ra tes ,  should apply  t o  p r o r a t i o n  o f  t h e  DSE g e n e r a l l y  i n  cases o f  p a r t i a l  

ca r r i age .  For example, when a  cable system c a r r i e s  a  d i s t a n t  s i gna l  f o r  t h e  

e n t i r e  broadcast day bu t  does n o t  c a r r y  t he  s igna l  f o r  every day o f  t h e  s i x  month 

account ing p e r i o d  (because t h e  system comes i n t o  ope ra t i on  d u r i n g  t h e  midd le  o f  

an account ing per iod ,  o r  i t  p i c k s  up a  s igna l  a f t e r  t h e  p e r i o d  begins, e t c . ) ,  why 

shou ldn ' t  t h e  cab le  system be al lowed t o  p r o r a t e  i t s  gross r e c e i p t s  t o  r e f l e c t  

t h e  ac tua l  t ime t h e  s igna l  was ca r r i ed?  The O f f i c e  r e j e c t e d  t h i s  p o s i t i o n ,  

s t a t i n g  t h a t  " p r o r a t i o n  o f  DSE's i s  n o t  pe rm i t t ed  under 17 U.S.C. 111 except i n  

t h e  s p e c i f i c  cases inc luded i n  t he  DSE d e f i n i t i o n  i n  sec t i on  l l l ( f ) . "  89 

Another example o f  p r o r a t i o n  f o l l o w s  d i r e c t l y  f rom M a l r i t e .  Wi th a l l  

d i s t a n t  s i g n a l s  a v a i l  ab le  f o r  ca r r i age ,  b u t  p rev ious l y  nonpermi t t e d  ones sub jec t  

t o  t h e  3.75% o f  gross r e c e i p t  r a t e ,  cab le  opera tors  ( p a r t i c u l a r l y  t h e  MSOYs) a re  

o f t e n  faced w i t h  t he  s i t u a t i o n  o f  c a r r y i n g  d i s t a n t  s i g n a l s  which are  pe rm i t t ed  

t o  one p a r t  o f  t h e  system, bu t  nonpermit ted t o  another p a r t  o f  t he  same system. 

The s i t u a t i o n  i s  analogous t o  t he  p a r t i a l l y -  l o c a l / p a r t i a l l y - d i s t a n t  s i t u a t i o n  

where t h e  s t a t u t e  express ly  a1 lows p r o r a t i o n .  The Copyr ight  Act ,  however, makes 

no p r o v i s i o n  f o r t h e  partially-permitted/partially-nonpermitted scenar io ,  and the  

O f f i c e  concluded t h a t  t he  d i s t a n t  s i gna l  should probably  be repo r ted  as 

nonpermit ted (and hence sub jec t  t o  t h e  3.75% r a t e )  f o r  t he  e n t i r e  cab le  system. 90 

a9 49 Fed. Reg. 13,029, 13,033 (1984). 

90 However, t h e  O f f i c e  accepts t h e  f i l i n g  t h a t  t he  system makes. See 
L e t t e r  o f  t h e  General Counsel t o  Howard Shapiro. Esa. (June 17, 1988); L e t t e r  o f  
t he  General Counsel t o  Peter  Feinberq. Esa. (August 13, 1966). 



The requi rement  t h a t  a d i s t a n t  s i g n a l  must be a t t r i b u t e d  across an 

e n t i r e  cab le  system as nonpermi t ted  c rea tes  g r e a t e r  problems when two o r  more 

cab le  systems merge. By d e f i n i t i o n ,  cab le  systems i n  con t iguous  communit ies 

under common ownership o r  ope ra t i ng  f rom t h e  same headend a re  cons idered a s ing1 e 

system f o r  compulsory l i c e n s e  purposes. See l l l ( f )  d e f i n i t i o n  o f  a c a b l e  system. 

When two o r  more cab le  systems i n  cont iguous communit ies merge, t h e  s i g n a l  

complements o f  t h e  former  systems are  r e q u i r e d  t o  be a t t r i b u t e d  th roughout  t h e  

newly formed system. Thus, f o r  example, i f  system A which c a r r i e s  d i s t a n t  s i g n a l  

X merges w i t h  system B which c a r r i e s  d i s t a n t  s i g n a l  Y d u r i n g  anyt ime i n  an 

account ing pe r i od ,  s i g n a l s  X and Y must be a t t r i b u t e d  throughout  t h e  e n t i r e  

newly-formed system, even though h a l f  t h e  subsc r i be rs  i n  t h e  system do n o t  

r e c e i v e  t h e  o t h e r  s i g n a l .  Th i s  occurrence, known as "phantom s igna l s , "  proves 

even more c o s t l y  t o  t h e  cab le  ope ra to r  where t h e  merger c rea tes  a nonpermi t ted  

s i g n a l .  The Copyr igh t  O f f i c e  has opened up a proceeding t o  cons ide r  t h e  problems 

o f  "phantom s i g n a l s "  and mergers, 91 bu t  t h e  chances f o r  an e q u i t a b l e  s o l u t i o n  

a re  p rob lema t i c  due t o  t h e  s t a t u t o r i  l y - r e q u i  r e d  re1  i ance on t h e  ou tda ted  FCC 

d i s t a n t  s i g n a l  c a r r i a g e  r u l e s .  

b. Expanded qeoqraphic c a r r i a ~ e .  An i ssue c l o s e l y  1 inked  

t o  p r o r a t i o n  and mergers i s  t h e  concept o f  expanded geographic c a r r i a g e .  P r i o r  

t o  de regu la t i on ,  t h e  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s  o f t e n  r e q u i r e d  cab le  systems 

( p a r t i c u l a r l y  l a r g e  ones) t o  b l a c k  o u t  a d i s t a n t  s i gna l  t o  t h e  p o r t i o n  o f  t h e  

system where i t  was nonpermi t ted.  Cons is ten t  w i t h  t h e  Copyr igh t  Act,  t h e  systems 

9 1 See 54 Fed. Reg. 38,390 (1989). 



were requ i red  t o  r e p o r t  t he  s igna l  as i f  i t  were being c a r r i e d  throughout t he  

system ( i . e .  i nc lude  t h e  gross r e c e i p t s  of a l l  t h e  subscr ibers i n  t h e  system) bu t  

cou ld  r e p o r t  t h e  s igna l  as permi t ted.  A f t e r  M a l r i  te ,  cable operators cou ld  ca r ry  

the  s igna l  throughout t h e  e n t i r e  system, bu t  t he  p r o r a t i o n  r u l e  p r o h i b i t e d  

a l l o c a t i o n  o f  t he  pe rm i t t ed  p o r t i o n  o f  t he  s igna l  t o  a  subscr iber  group. Under 

one i n t e r p r e t a t i o n ,  t h e  cable system would be i n  a  worse p o s i t i o n  pos t -Ma l r i t e  

than i t  enjoyed p r i o r  t o  deregu la t ion  i f  i t  were requ i red  t o  pay f o r  t h e  s igna l  

a t  t he  3.75% nonpermit ted r a t e ,  where p rev ious l y  i t had been paying a t  t he  

permi t ted  r a t e  and b lack ing  ou t  t he  nonpermit ted p o r t i o n  o f  t he  s igna l .  

The Copyr ight  O f f i c e  responded t o  t h i s  anomaly by amending i t s  

r e g u l a t i o n  t o  a l l o w  cab le  operators who expanded t h e i r  geographic ca r r i age  w i t h i n  

the  system, t o  cont inue t o  r e p o r t  t h e  s igna l  a t  t he  p rev ious l y  i d e n t i f i e d  s ta tus .  92 

Known as t h e  "expanded geographic ca r r i age  ru le , "  i t  appl i e d  on l y  on a  one t ime 

bas is  t o  those s i g n a l s  which were c a r r i e d  p r i o r  t o  June 25, 1981. 93 Cable 

operators could, thus, expand t h e i r  s igna l  ca r r i age  i n t o  the  

prev iously-nonpermi t ted areas o f  t h e i r  system, y e t  cont inue t o  r e p o r t  t he  s igna l  

system-wide as a  permi t ted  non-3.75% s igna l .  

Cable operators have argued w i t h  some f o r c e  t h a t  t he  expanded 

geographic ca r r i age  r u l e  should apply t o  mergers o f  systems, l i k e  t h a t  descr ibed 

above, so as t o  avoid system-wide a t t r i b u t i o n  a t  t h e  3.75% r a t e .  They p o s i t  t h a t  

t he  l o g i c  o f  the  r u l e  i s  no t  l i m i t e d  t o  the  1981 deregu la t ion ,  bu t  app l ies  

92 37 C.F.R. 201.17(h)(7). 

93 See 49 Fed. Reg. 26,722 (1984). - 



whenever a  cab le  system expands i t s  se rv i ce  area t o  embrace new communities where 

ca r r i age  was no t  p rev ious l y  a1 lowed. The Copyright O f f i ce ,  however, has r e s i s t e d  

t h i s  a p p l i c a t i o n  o f  t h e  expanded geographic ca r r i age  r u l e .  
94 

c. Grandfathered Siqnals. The concept o f  a  "grandfathered" 

s igna l  was created by t h e  FCC i n  i t s  e a r l y  days o f  cab le  r e g u l a t i o n  t o  prevent 

removal o f  e x i s t i n g  ca r r i age  o f  broadcast s t a t i o n s  as a  r e s u l t  o f  new regu la t i on .  

Grandfather ing was especi a1 l y  important  i n  1972 when the  d i s t a n t  s igna l  ca r r i age  

r u l e s  were adopted and cable operators were sub jec t  t o  s p e c i f i c  quota 

r e s t r i c t i o n s  dependent upon t h e i r  s i z e  and area o f  operat ion.  Sec t ion  76.65 o f  

t he  1972 r u l e s  express ly  prov ided t h a t  "a cable system i s  n o t  requ i red  t o  d e l e t e  

any s t a t i o n  t h a t  i t  i s  author ized t o  c a r r y  o r  was l a w f u l l y  c a r r y i n g  p r i o r  t o  

March 31, 1972, even i f  t h e  t o t a l  number o f  d i s t a n t  s t a t i o n s  c a r r i e d  exceeded the  

market quota imposed f o r  t he  impor ta t i on  o f  d i s t a n t  s igna ls . "  95 'The r u l e  

f u r t h e r  prov ided once a  cab le  system i n  a  community i s  au thor ized t o  c a r r y  a  

s p e c i f i c  s igna l ,  any o the r  cu r ren t l y -ope ra t i ng  o r  f u t u r e  cable system i n  t h e  same 

community cou ld  c a r r y  t h e  same s igna l .  96 

With deregu la t ion  and impos i t i on  of t he  3.75% r a t e  fee, grandfathered 

s igna l  s  became especi a1 l y  'Important t o  cable operators i n  avo id ing  h igher  r o y a l t y  

fees. Not o n l y  d i d  ca r r i age  o f  a  grandfathered s igna l  a l l o w  a  cable opera tor  one 

more d i s t a n t  s igna l  a t  t he  non 3.75% r a t e ,  bu t  s u b s t i t u t i o n  o f  another d i s t a n t  

See L e t t e r  of t he  General Counsel t o  Howard S h a ~ i r o .  Esa. (June 17, - 

95 47 C.F.R. 76.65 (1972). 

96 I d .  - 



s igna l  f o r  t h e  grandfathered s igna l  would a1 1  ow g r e a t e r  s e l e c t i o n  o f  d i s t a n t  

s i g n a l s  w i t h o u t  i n c u r r i n g  a d d i t i o n a l  r o y a l t i e s .  The Copyr ight  O f f i c e ,  however, 

has p r o h i b i t e d  unl  i m i  t e d  s u b s t i t u t i o n  f o r  grandfathered s i g n a l s  w i t h o u t  i n c u r r i n g  

h ighe r  r o y a l t i e s ,  p r o v i d i n g  t h a t  s u b s t i t u t i o n  " i s  poss ib le  a t  t h e  r e l e v a n t  non- 

3.75% r a t e  . . . o n l y  i f  t h e  s u b s t i t u t i o n  does n o t  exceed the  number o f  d i s t a n t  

s i g n a l s  which was o r  would have been a l l o t t e d  t o  t h e  cab le  system under t h e  FCC's 

t e l e v i s i o n  market quota f o r  impor ta t i on  o f  network and nonspec ia l t y  independent 

s t a t i o n s . "  97 The p r a c t i c a l  e f f e c t  o f  t h e  r e g u l a t i o n  has been t o  prevent  cab le  

systems from ga in ing  an e x t r a  pe rm i t t ed  d i s t a n t  s i gna l  through s u b s t i t u t i o n  f o r  

a  grandfathered s igna l  . 98 

The g rand fa the r i ng  concept has s i g n i f i c a n t  copy r i gh t  va lue  f o r  

independent broadcast s t a t i o n s  f o r t u n a t e  enough t o  have been i n  ope ra t i on  i n  

1972. Pre-1972 cabl  e  systems, and newer systems ope ra t i ng  i n  communities 

au thor ized  w i t h  one o r  more grandfathered s igna l s ,  may c a r r y  those s t a t i o n s  a t  

t h e  p r e f e r r e d  non 3.75% r a t e ,  r e s u l t i n g  i n  g r e a t e r  o v e r a l l  c a r r i a g e  o f  t h e  

s t a t i o n s  and exposure t o  l a r g e r  numbers o f  v iewers. Post-1972 broadcast 

s t a t i o n s ,  even those l oca ted  i n  e x a c t l y  t h e  same communities as pre-1972 

s t a t i o n s ,  must be c a r r i e d  on a  nonpermit ted bas i s  i f  i n  excess o f  t h e  1976 

d i s t a n t  s i gna l  r u l e s ,  thereby f a c i n g  t h e  1  i k e l  i hood o f  reduced o v e r a l l  c a r r i a g e  

97 37 C.F.R. 201.17(h)(9). 

98 The Copyr ight  O f f i c e ' s  r e g u l a t i o n  was c h a l l  enged by cabl  e  opera tors  
s h o r t l y  a f t e r  adopt ion. The r e g u l a t i o n  was aff irmed by t h e  d i s t r i c t  cou r t ,  bu t  
t h e  Court  o f  Appeals reversed on procedural  grounds, f i n d i n g  t h a t  t he  p l a i n t i f f  
lacked standing'  t o  chal lenge t h e  r e g u l a t i o n .  -& COX Cable ~ u c s o n .  1nc: v. Ladd, 
795 F.2d 1479 ( 9 t h  C i r .  1986). 



because o f  r e l u c t a n c e  f rom cab le  ope ra to r s  t o  pay t h e  3.75% fee.  The g rand fa the r  

r u l  e  a1 so d i s c r i m i n a t e s  among cab1 e  operators ,  a1 1  owing some ope ra to r s  t o  c a r r y  

g r e a t e r  numbers o f  d i s t a n t  s i g n a l s  a t  r o y a l t y  r a t e s  s u b s t a n t i a l l y  lower  than 

o t h e r  systems c a r r y i n g  f a r  fewer d i s t a n t  s i g n a l s .  

d. FCC wa ivers  and s p e c i a l t y  s t a t i o n  l i s t s .  De regu la t i on  

p u t  an end t o  FCC i n t e r p r e t a t i o n  o f  t h e  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s  and 

e l i m i n a t e d  t h e  mechanisms f o r  t h e i r  adjustment.  The Commission t e rm ina ted  a l l  

proceedings reques t i ng  wa ivers  o f  i t s  r u l e s  and ceased t o  e n t e r t a i n  f u t u r e  

p e t i t i o n s  even though t hey  had s i g n i f i c a n c e  f o r  t h e  c o p y r i g h t  laws. The 

end - resu l t  produced two c lasses  o f  cab le  systems: those t h a t  were f o r t u n a t e  

enough t o  have ob ta ined  a  waiver  o f  t h e  c a r r i a g e  r u l e s  p r i o r  t o  1981 and, 

t he re fo re ,  a1 1  owed t o  c a r r y  o therw ise  nonpermi t t e d  s i g n a l  s  a t  1  ower r o y a l t y  

r a tes ;  and those t h a t  were un fo r t una te  i n  n o t  r e c e i v i n g  such waivers  and 

consequent ly,  sub jec t  t o  h i ghe r  r o y a l t y  r a t e s .  The Commission a l s o  ceased 

updat ing  i t s  s p e c i a l t y  s t a t i o n  l i s t s ,  e f f e c t i v e l y  f r e e z i n g  t h e  former  l i s t  i n  

t ime,  making i t  d i f f i c u l t  t o  determine when new s t a t i o n s  meet t h e  requi rements 

and o l d  s t a t i o n s  cease t o  c a r r y  s p e c i a l t y  programming. 

S ince enactment o f  t h e  1972 d i s t a n t  s i g n a l  c a r r i a g e  r u l e s ,  t h e  

Corr~niission has had an ope ra t i ng  procedure o f  g r a n t i n g  wa ivers  f rom t h e  r u l e s  

where spec ia l  c i rcumstances ex i s ted .  Thus, some systems were a l lowed t o  c a r r y  

d i s t a n t  s i g n a l s  i n  excess o f  t h e i r  quotas, consequent ly,  pay ing  r o y a l t y  fees on 

those  s i g n a l s  as if they  were a c t u a l l y  pe rm i t t ed .  Wi th  de regu la t i on ,  wa ivers  

were no l onge r  necessary f o r  communications purposes, and t h e  FCC d ismissed a l l  

ou t s tand ing  waiver  p e t i t i o n s  i n  J u l y  o f  1981 as moot. The c o p y r i g h t  s i g n i f i c a n c e  



o f  t h e  wa iver  requests ,  however, remained because those systems n o t  o b t a i n i n g  a  

wa iver  would be s u b j e c t  t o  t h e  h i g h e r  3.75% r a t e  f o r  c a r r i a g e  o f  o therw ise  

nonpermi t ted s i gna l s .  It has, t he re fo re ,  o f t e n  been t h e  case t h a t  two cab le  

systems i n  i d e n t i c a l  s i t u a t i o n s  pay d i f f e r e n t  r o y a l t y  r a t e s  f o r  t h e  same d i s t a n t  

s i g n a l  because one ope ra to r  was ab le  t o  o b t a i n  an FCC wa iver  b e f o r e  d e r e g u l a t i o n  

and t h e  o t h e r  was n o t .  Cable systems p e t i t i o n e d  t h e  Copyr igh t  O f f i c e  t o  remedy 

such i n e q u i t i e s ,  b u t  t h e  Copyr igh t  O f f i c e  had no cho ice  b u t  t o  i n t e r p r e t  s e c t i o n  

111 as r e q u i r i n g  t h e  3.75% r a t e  f o r  nonpermi t ted s i g n a l s  where a  wa iver  was n o t  

obta ined.  99 

With  de regu la t i on ,  t h e  FCC a l s o  ceased t o  ma in ta i n  i t s  s p e c i a l t y  

s t a t i o n  l i s t s .  S t a t i o n s  which p rov ided  s p e c i a l t y  programming '0° cou ld  be 

c a r r i e d  under t h e  former  r u l e s  as p e r m i t t e d  d i s t a n t  s i g n a l s .  The Commission 

mainta ined a  l i s t  o f  those s t a t i o n s  which q u a l i f i e d  f o r  s p e c i a l t y  s t a t u s .  Once 

amendment t o  t h e  l i s t  ceased i n  1981, those s t a t i o n s  were e s s e n t i a l l y  f r o z e n  as 

s p e c i a l t y  s t a t i o n s  d e s p i t e  subsequent changes i n  programming, and new s t a t i o n s  

o f f e r i n g  what would have been s p e c i a l t y  programming cou ld  never  make t h e  l i s t .  

The Copyr igh t  O f f i c e  has r e c e n t l y  dev ised a  procedure f o r  upda t ing  t h e  l i s t  f o r  

c o p y r i g h t  purposes by a l l o w i n g  broadcast  s t a t i o n s  t o  f i l e  an a f f i d a v i t  w i t h  t h e  

99 See 48 Fed. Reg. 13,166, 13,167 (1983)("Wi th  respec t  t o  ungranted 
wa iver  requests ,  t h e  Copyr igh t  O f f i c e  be1 ieves  t h a t  t h e  new 3.75% r a t e  must app ly  
t o  a d d i t i o n a l  d i s t a n t  s i g n a l  equ i va len t s  n o t  p r e v i o u s l y  c a r r i e d  because wa iver  
o f  t h e  FCC's r u l e s  had n o t  been ob ta ined  f o r  any reason" ) .  

'0° A " s p e c i a l t y  s t a t i o n "  was d e f i n e d  as a  s t a t i o n  t h a t  " g e n e r a l l y  
c a r r i e d  f o r e i g n  1  anguage, r e 1  i g i ous ,  and/or automated programming i n  one t h i r d  
o f  t h e  hours o f  an average broadcast  week and one t h i r d  o f  weekly pr ime t ime  
hours."  47 C.F.R. 76.5(kk) (1976). 



O f f i c e  d e c l a r i n g  t h a t  t h e  s t a t i o n  q u a l i f i e s  f o r  s p e c i a l t y  s t a t u s  and then 

a l l o w i n g  a f f e c t e d  cab le  opera tors  t o  r e p o r t  and pay f o r  those s t a t i o n s  as 

such. 101 

2. Elimination o f  "Must Carry". 

I f  the  1981 de regu la t i on  a f f e c t e d  t h e  a r t e r i e s  o f  t h e  cab le  

compulsory 1  icense, then e l i m i n a t i o n  o f  t h e  "must c a r r y "  r u l e s  i n  1985 and 1987 

a f f e c t e d  t h e  ve ins.  A1 though some might  have assumed t h a t  s e c t i o n  I l l ' s  re1  iance 

on t h e  "must c a r r y "  r u l e s  i n  e f f e c t  on A p r i l  15, 1976 would i n s u l a t e  t he  

c o p y r i g h t ' s t r u c t u r e  from subsequent events, t h e  gu incv  and Centurv cases soon 

d isproved t h e  theory .  Terminat ion o f  "must c a r r y "  ended t h e  FCC's process o f  

i n t e r p r e t i n g ,  amending and a d j u s t i n g  the  r u l e s  t o  f i t  c u r r e n t  marketplace 

cond i t i ons ,  r e s u l t i n g  i n  copy r i gh t  consequences which de fy  1  og i  c  and de fea t  t h e  

compulsory l i c e n s e ' s  purpose o f  p r o v i d i n g  f o r  j u s t  compensation f o r  

re t ransmiss ion  o f  broadcast programming. 

Quincv Cable TV. Inc .  v. FCC, lo2 el im ina ted  t h e  FCC's "must c a r r y "  

r u l e s  which had remained v i r t u a l l y  unchanged s ince  t h e  passage o f  t h e  Copyr ight  

Ac t  i n  1976. lo3 I n  app ly ing  t h e  former r u l e s ,  t h e  FCC had c rea ted  severa l  

ope ra t i ve  devices which were s i g n i f i c a n t  t o  t h e  a d m i n i s t r a t i o n  o f  t h e  cab le  

lol - See 55 Fed. Reg. 40,021 (1990). 

lo2 768 F.2d 1434 (D.C. C i r .  1985), c e r t .  denied sub. nom.. Nat iona l  
Assoc ia t ion  o f  Broadcasters v. Quincv Cab1 e  TV, Inc.,  476 U.S. 1169 (1986). 

lo3 The s e t  o f  r u l e s  promulgated i n  t h e  wake o f  Ouincv, and i n v a l  i da ted  
i n  Centurv Communications v. FCC, 835 F.2d 292 (D.C. C i r .  1987), c e r t .  denied, 
486 U.S. 1032 (1988), bore many resemblances t o  t h e  p r i o r  se t ,  b u t  were 
cons iderab ly  l e s s  r e s t r i c t i v e .  



l i cense .  One such device was the  "major market t e l e v i s i o n  l i s t . "  F i r s t  

promulgated i n  1972 when the  Commission adopted the  d i s t a n t  s igna l  ca r r i age  

r u l e s ,  the  l i s t  designated the  major t e l e v i s i o n  markets i n  the  country ,  

i d e n t i f y i n g  t h e  communities inc luded and o the r  re levan t  in fo rmat ion .  '04 Cable 

operators would consu l t  the  l i s t  t o  determine which broadcast s igna ls  i n  t h e i r  

area were "must c a r r y "  f o r  FCC purposes, as we l l  as determin ing t h e i r  s igna l  

quota and which s igna ls  were sub jec t  t o  the  syndicated e x c l u s i v i t y  r u l e s .  

Expanding t h e  s i ze  o f  a major t e l e v i s i o n  market (due t o  popu la t ion  increase, 

s h i f t i n g  demographics, e tc . )  would sweep more broadcast s igna ls  i n t o  a market, 

thereby r a i s i n g  the  number o f  l o c a l  s i gna ls  t h a t  were requ i red  t o  be c a r r i e d  by 

cable systems opera t ing  i n  t h a t  market. 

Redesignations o f  major markets and changes i n  t he  major market 1 i s t  

were a f requent  occurrence p r i o r  t o  Quincv and r e s u l t e d  i n  a s i g n i f i c a n t  increase 

o f  t h e  number o f  "must c a r r y "  broadcast s t a t i o n s .  The Copyr ight  O f f i c e  

considered whether changes i n  t he  major t e l e v i s i o n  1 i s t  a f f e c t e d  sec t i on  111, o r  

whether the  l i s t  i n  ex is tence on A p r i l  15, 1976 was t h e  o n l y  l i s t  t o  be 

considered, and concluded t h a t  t he  1 i s t  was s u f f i c i e n t l y  separate from t h e  "must 

c a r r y "  r u l e s  t o  warrant  ongoing appl i c a t i o n .  105 

A t  the  t ime o f  Quincy, t he re  were over 400 p e t i t i o n s  a t  t he  FCC 

request ing  market redesignat ions.  Without "must c a r r y "  o r  t he  d i  s t a n t  s igna l  

lo5 52 Fed. Reg. 28,362 (1987). To have concluded otherwise would have 
produced t h e  anomalous r e s u l t  t h a t  because o f  a new market redesignat ion,  a 
former d i s t a n t  s igna l  now became "must c a r r y "  f o r  FCC purposes, b u t  would 
cont inue t o  remain d i s t a n t  f o r  copyr igh t  purposes. 



r u l e s ,  t h e r e  was no l onge r  a  Commission need f o r  t h e  major  t e l e v i s i o n  market 

1  i s t .  The abandonment o f  t h e  1  i s t  has c rea ted  d e t r i m e n t a l  c o p y r i g h t  consequences 

f o r  bo th  c a b l e  ope ra to r s  and broadcasters  as t h e  r e a l i t i e s  o f  t h e  marketp lace 

have changed. For  example, independent broadcast  s t a t i o n  A  went on t h e  a i r  i n  

1990 i n  community Y ,  which i s  l o c a t e d  nex t  t o  ma jo r  t e l e v i s i o n  market Z. P r i o r  

t o  Quincv, community Y was a  smal l  town and t h e r e f o r e  n o t  cons idered a  p a r t  o f  

major  market Z. S ince t h a t  t ime,  however, community X has grown cons ide rab l y  i n  

s i ze ,  and s t a t i o n  A  has become a  major  compe t i t o r  w i t h  o t h e r  broadcast  s t a t i o n s  

i n  market Z, and can i n  f a c t  be viewed by a l l  households i n  t h a t  market.  The FCC 

has recognized t h a t ,  f o r  purposes o f  i t s  c u r r e n t  r u l e s ,  s t a t i o n  A  competes i n  

market Z  as i f  i t  were a  l o c a l  broadcaster ,  and program s u p p l i e r s  s e l l  t h e i r  

p roduc t  t o  s t a t i o n  A  w i t h  t h e  expec ta t i on  t h a t  i t  w i l l  be seen by v iewers i n  

market Z.  Cable ope ra to r s  i n  market Z, which has a  h i g h  c a b l e  p e n e t r a t i o n  r a t e ,  

do n o t  wish t o  c a r r y  s t a t i o n  A  because i t  i s  a  d i s t a n t  non-permi t ted s i g n a l  t o  

them and would r e s u l t  i n  payment o f  t h e  3.75% fee .  Had t h e  "must c a r r y "  r u l e s  

s t i l l  been i n  e f f e c t ,  market Z  would c l e a r l y  have been redes igna ted  t o  i n c l u d e  

community Y, t he reby  making s t a t i o n  A  a  1  oca l  s i g n a l  and ve ry  a t t r a c t i v e  t o  c a r r y  

because no c o p y r i g h t  fee would be requ i red .  But  because o f  t h e  e l i m i n a t i o n  o f  

"must c a r r y , "  s t a t i o n  A  remains now and f o r e v e r  a  d i s t a n t  s i g n a l ,  e f f e c t i v e l y  

squeezed o u t  o f  market Z. Add t o  t h i s  scenar io  t h e  f a c t  t h a t  s t a t i o n  B, 

o p e r a t i n g  i n  community X which i s  on t h e  o t h e r  s i d e  of market Z, had bea t  t h e  

Quincv dead l i ne  and g o t  market Z  redes igna ted  t o  i n c l u d e  community X, and t h e  

i n e q u a l i t y  i s  even more obvious. 



L i k e  e l i m i n a t i o n  o f  t h e  d i s t a n t  s i g n a l  c a r r i a g e  r u l e s ,  Ouincv and 

Century  have removed t h e  n e c e s s i t y  o f  i s s u i n g  wa ivers  t o  t h e  "must c a r r y "  r u l e s ,  

ex tend ing  t h e i r  a p p l i c a t i o n ,  o r  even o f f e r i n g  guidance as t o  t h e i r  

i n t e r p r e t a t i o n .  The "must c a r r y "  r u l e s  were never  in tended t o  be absolute,  and 

p a r t i e s  cou ld  f o r m e r l y  p e t i t i o n  t h e  Commission and demonstrate spec ia l  

c i rcumstances w a r r a n t i n g  a  m o d i f i c a t i o n .  The s t a t u s  o f  t r a n s l a t o r  s t a t i o n s  w i t h  

r espec t  t o  t h e i r  pa ren t  s t a t i o n s  p resen t  unique c i rcumstances under t h e  1976 

r u l e s .  It i s  now o f t e n  t h e  case t h a t  broadcasters ,  p a r t i c u l a r l y  i n  r u r a l  areas, 

make use o f  t r a n s l a t o r  s t a t i o n s  i n  an e f f o r t  t o  extend t h e  e f f e c t i v e  reach o f  

t h e i r  broadcast  s i g n a l .  Cable opera to rs  i n  t h e  t r a n s l a t o r ' s  community o f  

ope ra t i on  can c a r r y  t h e  t r a n s l a t o r ' s  s i g n a l  as a  l o c a l  s i g n a l ,  b u t  can t h e  

ope ra to r s  c a r r y  t h e  s i g n a l  o f  t h e  pa ren t  i n  l i e u  o f  t h e  t r a n s l a t o r  w i t h o u t  pay ing 

a  d i s t a n t  s i g n a l  fee? '06 The Copyr igh t  O f f i c e  has r u l e d  t h a t  c a r r i a g e  o f  t h e  

pa ren t  would make t h e  s i g n a l  d i s t a n t ,  based on a  l i t e r a l  i n t e r p r e t a t i o n  o f  t h e  

s e c t i o n  l l l ( f )  d e f i n i t i o n  o f  t h e  " l o c a l  s e r v i c e  area o f  a  p r ima ry  t r a n s m i t t e r , "  

even though t h e  exac t  same s i g n a l  i s  a v a i l a b l e  l o c a l l y  through t h e  t r a n s l a t o r .  

I f  t h e  FCC were s t i l l  i n  t h e  business o f  making "must c a r r y "  de te rmina t ions ,  i t  

i s  v e r y  p o s s i b l e  t h a t  t h e  Commission would accord "must c a r r y "  s t a t u s  t o  bo th  

pa ren t  and t r a n s 1  a t o r  s t a t i o n s ,  thereby  p rov id - ing  cab le  systems w i t h  f l e x i  b i l  i t y  

i n  s e l e c t i n g  which s i g n a l  w i l l  be o f  t h e  h i g h e s t  q u a l i t y  and w i l l  p resen t  t h e  

c l e a r e s t  p i c t u r e  t o  subscr ibers .  Absent Commission ac t i on ,  however, t h e  

'06 Car r iage  o f  t h e  pa ren t  broadcast  s t a t i o n  i s  o f t e n  more d e s i r a b l e  t han  
c a r r i a g e  o f  t h e  t r a n s l a t o r  because o f  a  h i g h e r  q u a l i t y  s i g n a l  w i t h  r espec t  t o  t h e  
l o c a t i o n  o f  t h e  cab le  system's r e c e i v i n g  f a c i l i t i e s .  



Copyr igh t  O f f  i c e  appl  i e s  t h e  1 i t e r a l  p r o v i s i o n s  o f  t h e  Copyr igh t  Ac t .  

B. Sumnary o f  A d m i n i s t r a t i v e  Problems. 

C rea t i on  o f  a  cab le  compulsory 1  icense based upon s p e c i f i c  

communications r e g u l a t i o n s  f r o z e n  i n  1976 i s  t h e  r e s u l t  o f  a  hard-won 1 e g i  s l  a t i  ve 

compromise. The c r e a t o r s  o f  s e c t i o n  111 in tended t o  m in im ize  t h e  p o l i c y  

ad justments  t h a t  cou ld  be made w i t h o u t  r e s o r t  t o  amendment o f  t h e  Copyr igh t  Act .  

The p a r t i e s  t o  t h e  compromi se had reached an ex t reme ly  d i f f i c u l t  accommodation 

a f t e r  t e n  years  o f  n e g o t i a t i o n s  and cons ide ra t i on .  They knew t h a t  s l i g h t  

ad justments  o f  t h e  scope o f  t h e  1 i cense  m igh t  have s i g n i f i c a n t  economic 

consequences, and t hey  wanted t o  assure t h a t  t h e  b a t t l e  over  f u t u r e  ad justments  

would be fough t  p r i m a r i l y  i n  t h e  l e g i s l a t i v e ,  r a t h e r  than  j u d i c i a l  o r  r e g u l a t o r y  

arena. The 1976 Congress d i d  b u i l d  i n t o  t h e  c a b l e  l i c e n s e  some p o s s i b i l i t i e s  f o r  

r e g u l a t o r y  f i n e - t u n i n g ,  b u t  these  were p r i m a r i l y  con f i ned  t o  ad justments  o f  t h e  

government s e t  r o y a l t y  r a t e .  The CRT cou ld  a d j u s t  f o r  i n f l a t i o n ;  i t  cou ld  a d j u s t  

r a t e s  i n  response t o  FCC r u l e  changes. What t h e  c r e a t o r s  o f  t h e  s e c t i o n  111 

l i c e n s e  f a i l e d  t o  a n t i c i p a t e  i s  t h a t  t h e  magnitude and b read th  o f  FCC r u l e  

changes would undermine t h e  ope ra t i on  o f  t h e  l i c e n s e  i n  ways t h a t  cou ld  n o t  be 

f i x e d  by a CRT r a t e  adjustment.  I n  sho r t ,  Congress contemplated somewhat modest 

ad justments  i n  t h e  FCC r u l e s  govern ing cab le  systems, b u t  t h e  FCC opted f o r  

almost complete deregul  a t  i on. 

De regu la t i on  and repea l  o f  FCC r u l e s  have been an anathema t o  t h e  

o p e r a t i o n  o f  t h e  cab1 e compulsory 1  icense. E l  i m i  n a t i o n  o f  FCC mechanisms f o r  

i n t e r p r e t i n g  and app l y i ng  i t s  former  r u l e s  have caused t h e  1 i cense  o f t e n  t o  f a i l  

i n  i t s  o b j e c t i v e  o f  p r o v i d i n g  a workable c o p y r i g h t  s o l u t i o n  t o  r e a l - w o r l d  



problems, t he reby  p reven t i ng  s e c t i o n  11 1 f rom o p e r a t i n g  as designed. The 

Copyr igh t  O f f i c e  has been hampered i n  i t s  a b i l i t y  t o  a d j u s t  t o  FCC d e r e g u l a t i o n  

and repea l ,  w i t h  i t s  powers 1  i m i  t e d  t o  i n t e r p r e t i n g  o n l y  t h e  terms o f  t h e  s t a t u t e  

and c o n s t a n t l y  bumping aga ins t  t h e  j u r i s d i c t i o n a l  boundaries o f  t h e  

communications law. The r e s u l t  i s  a  c o p y r i g h t  l i c e n s e  t h a t  has grown more 

compl i ca ted  and d i f f i c u l t  i n  i t s  a n t i q u i t y  and which y i e l d s  s o l u t i o n s  more and 

more removed f rom t h e  c u r r e n t  marketp lace.  

A  s u b s t a n t i a l  number o f  ve ry  d i f f i c u l t  l e g a l  p o l i c y  i ssues  have 

a r i s e n  i n  t h e  course o f  Copyr igh t  O f f i c e  a d m i n i s t r a t i o n  o f  t h e  cab le  1  icense,  as 

d iscussed above. The O f f i c e  reso l ved  many i ssues  th rough ru lemaking:  No 

p r o r a t i o n  o f  DSEYs, except as s p e c i f i e d  i n  t h e  Ac t ' s  DSE d e f i n i t i o n ;  no 

a d d i t i o n a l  f e e  f o r  expanded geographic coverage r e l a t e d  t o  t h e  1980 FCC 

de regu la t i on ;  no s u b s t i t u t i o n  f o r  g rand fa thered  s i g n a l s  except w i t h i n  t h e  1  i m i t s  

s e t  by t h e  FCC's d i s t a n t  s i g n a l  quota r u l e s ,  w i t h o u t  i n c u r r i n g  a  h i g h e r  fee; no 

a l l o c a t i o n  of gross r e c e i p t s  t o  subsc r i be r  groups, except  as p rov ided  i n  t h e  

p r o v i s i o n  re1  a t i n g  t o  p a r t l y  l o c a l  - p a r t l y  d i s t a n t  ca r r i age ;  no a1 l o c a t i o n  o f  

gross r e c e i p t s  i n  cases o f  t i e r i n g  o f  se rv i ces  where broadcast  and nonbroadcast 

se rv i ces  a re  combined i n  t h e  same s e r v i c e  t i e r  f o r  a  s i n g l e  p r i c e ;  upda t ing  o f  

t h e  FCC's s p e c i a l t y  s t a t i o n  l i s t  through a  p u b l i c  comment process; how t o  

determine " s i g n i f i c a n t  v iewing"  s t a t u s  i n  r e l a t i o n  t o  FCC decis ion-making; 

i n t e r p r e t a t i o n  o f  t h e  CRT r a t e  adjustments,  i n c l u d i n g  a p p l i c a t i o n  o f  t h e  3.75% 

d i s t a n t  s i g n a l  and syndex surcharge r a t e s ;  and t h e  e l i g i b i l i t y  o f  s a t e l l i t e  

c a r r i e r s  and mu l t i channe l  m u l t i p o i n t  d i s t r i b u t i o n  se rv i ces  (MMDS) f o r  t h e  cab le  

compulsory 1  icense.  A  few o f  these ru lemaking dec i s i ons  were cha l lenged and 



e v e n t u a l l y  upheld on j u d i c i a l  rev iew.  The ~ i i os t  r e c e n t  d e c i s i o n  rega rd ing  MMDS 

and s a t e l l  i t e  c a r r i e r s  may e v e n t u a l l y  be reviewed by t h e  c o u r t s .  

Other  i ssues  o f  i n t e r p r e t a t i o n  are pending w i t h  t h e  Copyr igh t  O f f i c e :  

The ve ry  d i f f i c u l t  i s s u e  o f  merger o f  cab le  systems and t h e  e f f e c t  on c a l c u l a t i o n  

o f  t h e  c o p y r i g h t  r o y a l  t i e s ;  r e v i s i t i n g  t h e  i s sue  o f  "cont iguous corr~munit ies;" and 

t h e  s t a t u s  o f  s a t e l l i t e  master antenna systems (SMATV's). 

Except f o r  t h e  i ssues  concern ing e l  i g i  b i l  i t y  o f  a  r e t r ansm iss ion  

s e r v i c e  f o r  t h e  cab le  1  icense, a l l  o f  t h e  a d m i n i s t r a t i v e  i ssues  b o i l  down t o  how 

t h e  c o p y r i g h t  r o y a l t y  i s  c a l c u l a t e d  -- which systems pay how much. The 

o v e r r i d i n g  a d m i n i s t r a t i v e  problem t h e r e f o r e  i s  t h e  complex, ou tda ted  fo rmu la  f o r  

c a l  c u l  a t  i ng t h e  r o y a l  t i e s  . 
Most u n f o r t u n a t e l y ,  a p p l i c a t i o n  o f  t h e  complex, ou tda ted  r o y a l t y  

fo rmu la  1  eads t o  t e c h n i c a l  , a r b i t r a r y  r e s u l t s  i n  some cases, u s u a l l y  because t h e  

r e s u l t  t u r n s  on t h e  "dead" r e g u l a t i o n s  o f  t h e  FCC, which have l o s t  t h e i r  o r i g i n a l  

j u s t i f i c a t i o n  when a p p l i e d  t o  c u r r e n t  c o p y r i g h t  p o l i c y  issues,  o r  a t  l e a s t  a re  

n o t  f l  e x i  b l  e  enough t o  accommodate changed circumstances . 



V. LEGISLATIVE OPTIONS FOR AMENDMENT OF SECTION 111 

Suggest ions f o r  amendment, o r  even o u t r i g h t  e l i m i n a t i o n ,  o f t h e  cab le  

compulsory a re  n o t  new, and have increased as t h e  l i c e n s e  has grown more 

an t i qua ted  and compl icated.  '07 Most r e c e n t l y ,  Represen ta t i ve  W i  11 i am Hughes, 

Chairman o f  t h e  House o f  Representat ives '  Subcommittee on I n t e l 1  e c t u a l  Proper ty  

and J u d i c i a l  Adm in i s t r a t i on ,  has i n i t i a t e d  a  s e r i e s  o f  i n f o rma l  meet ings among 

va r i ous  a f f e c t e d  and i n t e r e s t e d  p a r t i e s  i n  t h e  cab1 e, communications and 

c o p y r i g h t  communit ies i n  an e f f o r t  t o  e s t a b l i s h  a  consensus t o  improve and 

r e s t r u c t u r e  t h e  c u r r e n t  system. Al though t h e  meet ings have y e t  t o  y i e l d  any t ype  

o f  formal  agreement o r  arrangement, t h e  f o l  l o w i  qg a r e  some o f  t h e  suggest ions f o r  

change which have been expressed by t h e  p a r t i e s .  

A. S i m p l i f y  t h e  Fee Mechanism. 

D iscuss ions  i n  p rev ious  sec t i ons  o f  t h i s  r e p o r t  c l e a r l y  demonstrate 

t h e  compl i cated  and unwie ldy r o y a l t y  f e e  s t r u c t u r e  o f  s e c t i o n  11 1. The concepts 

o f  d i s t a n t  s i g n a l  equ i va len t s  and pe rm i t t ed  vs. nonpermi t t e d  s i g n a l  s  have worked 

i n j ~ ~ s t i c e s  f o r  bo th  cab le  opera to rs  and c o p y r i g h t  owners, and have o f t e n  r e s u l t e d  

i n  reduced program d i v e r s i t y  f o r  consumers. E l  i m i n a t i o n  o f  these  r o y a l t y  

s t r u c t u r e s  and r e s o r t  t o  a  f l a t ,  pe r  subsc r i be r  f e e  f o r  va r i ous  types  o f  s i g n a l  s  

would do much t o  s i m p l i f y  t h e  r o y a l t y  system and s t ream l i ne  i t s  economic 

e f f i c i e n c y  . 

'07 See, e.g. Ladd, Schrader, Le ibow i t z  & Oler ,  C o ~ v r i q h t ,  Cable. t h e  
C o m ~ u l s o r v  L icense:  A  Second Chance, 3 Communications and t h e  Law 3 (Summer 
1981); R e ~ o r t  and Order i n  Docket No. 87-25, 4 FCC Rcd. 6711 (1989). 



The fee structure currently embodied in the section 119 satellite 

carrier license represents a possible model. Section 119 distinguishes between 

network stations and independent stations (referred to as "superstations" since 

they are available on a satellite). A rate of three cents per subscriber is 

charged for each network station received by each subscriber, and a rate of 

twelve cents per subscriber for each independent station received. There is no 

re1 i ance on any former or current FCC signal carriage rules, and no sl iding scale 

of rates. The flat fee is therefore immensely easier to calculate and 

administer, is applied uniformly to all systems, and provides certainty as to 

what royalty fee shall attach to each signal. 

Not only is the flat or fixed fee royalty system easy to calculate, 

but it provides far greater certainty and accuracy than the current system. 

Section Ill's re1 i ance on twenty year old FCC rules that haveny t been appl ied by 

the FCC for more than ten years has often left cable operators, and even 

sometimes the Copyright Off ice, without adequate interpretation or explanation 

as to the rules' proper function and appl ication to particular circumstances. 

Thus, a cable operator wishing to add or delete a particular distant signal 

cannot often be certain of the copyright implications of its decision, creating 

business uncertainties and sometimes unintended results. Furthermore, the 

complicated royalty fee system of section 111 requires constant attention and 

interpretation by the Copyright Office as new issues arise. This situation is 

1 i kely to increase in the future as new means of providing retransmission service 

and business relationships change, thereby straining a set of rigid FCC rules 



which were never designed t o  address such occurrences. 

B. Adjust the Def in i t ion  and Scope o f  a  Local Si qnal . 
The " l o c a l  s e r v i c e  area o f  a  p r imary  t r a n s m i t t e r "  i n  s e c t i o n  111, 

which determines when a  p a r t i c u l a r  broadcast  s t a t i o n  i s  l o c a l  o r  d i s t a n t  t o  a  

cab le  system, i s  d e f i n e d  i n  terms o f  t h e  s e t  o f  FCC must c a r r y  r u l e s  i n  e f f e c t  

on A p r i l  15, 1976. As d iscussed e a r l i e r ,  t h e  repea l  o f  t h e  must c a r r y  r u l e s  i n  

1981 has c rea ted  many new problems w i t h o u t  adequate avenues o f  redress ,  produc ing 

i 1  l o g i c a l  and i n e q u i  tab1 e  r e s u l t s .  Furthermore, i t  i s  p o s s i b l e  t h a t  t h e  concept 

o f  l o c a l  vs.  d i s t a n t  s i g n a l s  i s  i n  need o f  r econs ide ra t i on .  

Under t h e  c u r r e n t  1  oca l  / d i  s t a n t  r u b r i c ,  d i s t a n t  s i g n a l  s  i n c u r  

c o p y r i g h t  1  i a b i l  i t y  w h i l e  l o c a l  s i g n a l s  niay be c a r r i e d  w i t h o u t  r o y a l t y .  108 

The reason f o r  exempting l o c a l  s i g n a l s  f roni  a  r o y a l t y  o b l i g a t i o n  was based i n  

p a r t  on r e c o g n i t i o n  t h a t  FCC r u l e s  mandated cab le  ope ra to r s  t o  c a r r y  l o c a l  

s i gna l s ,  and t h e  i d e a  t h a t  t h e  publ  i c  cou ld  r e c e i v e  t h e  s i g n a l s  f o r  f r e e  anyway 

through over- the-a i  r recep t i on .  lo9 Repeal o f  t h e  must c a r r y  r u l e s ,  however, 

has removed one o f  t h e  reasons f o r  c o n t i n u i n g  t h e  exemption. Furthermore, l o c a l  

broadcasters ,  which produce t h e i r  own copy r i gh ted  programming c a r r i e d  by l o c a l  

cab1 e  ope ra to r s  (such as news, spec i  a1 programming , publ i c  s e r v i c e  announcements, 

'08 Local s i g n a l s  do n o t  r e q u i r e  any r o y a l t y  payment, except  i n  t h e  r a r e  
c i rcumstance where a  cab le  ope ra to r  c a r r i e s  o n l y  l o c a l  s i g n a l s  and no d i s t a n t  
s i gna l s .  I n  such case, t h e  ope ra to r  i s  s t i l l  r e q u i r e d  t o  f i l e  a  s ta tement  o f  
account w i t h  t h e  Copyr igh t  O f f i c e  and pay a  smal l  base r a t e  fee .  The amounts 
c o l l e c t e d  by t h e  O f f i c e  f o r  such cases, however, i s  n e g l i g i b l e .  

lo9 - See H.R. Rep. No. 1476, 94 th  Cong., 2d Sess. (1976). 



e tc . )  r ece i ve  no compensation f o r  re t ransmiss ion  o f  t h e i r  works. ~ d v e r t i s i n g  

revenues alone may n o t  be s u f f i c i e n t  t o  compensate broadcasters, e s p e c i a l l y  s ince  

they  compete f o r  a d v e r t i s i n g  d o l l a r s  w i t h  cable systems, who have o the r  sources 

of revenue ( i .e . ,  subscr iber  fees fo r  bas ic  cable and pay cab le ) .  Broadcasters 

have argued t h a t  t h e  compulsory 1  icense should be amended t o  i n c l u d e  r o y a l t y  

payment f o r  l o c a l  s i gna l s ,  and t h i s  proposal has rece ived support  f rom o the r  

major copy r i gh t  i n t e r e s t s .  110 

Besides r e q u i r i n g  r o y a l t y  payments f o r  1  ocal s i gna l s ,  d e f i n i n g  l o c a l  

s i g n a l s  i n  terms of must c a r r y  r u l e s  from 1976 cou ld  be reconsidered. As 

discussed e a r l i e r  i n  t h i s  r e p o r t ,  when the  FCC f i r s t  adopted t h e  must c a r r y  

r u l e s ,  c e r t a i n  broadcast s t a t  ions  were "grandfathered" t o  s p e c i f i c  communities, 

which otherwise would have been considered d i s t a n t  under t h e  new r u l e s ,  t o  

r e f l e c t  e x i s t i n g  circumstances and cable ca r r i age  pa t te rns .  The r e s u l t  was t h a t  

those s t a t i o n s  f o r t u n a t e  enough t o  be i n  opera t ion  i n  1972 rece ived more 

widespread t reatment  as l o c a l  s i g n a l s  (sometimes hundreds o f  m i l e s  from t h e  

s t a t i o n ' s  t r a n s m i t t e r )  than broadcast s t a t i o n s  i n  t h e  same area go ing  on the  a i r  

a f t e r  t h a t  date. The modern day r e s u l t  has been t o  reduce t h e  number o f  cab le  

systems w ish ing  t o  c a r r y  t he  newer s t a t i o n s  because o f  increased r o y a l t y  payments 

( e s p e c i a l l y  i f  t h e  s igna l  r e q u i r e s  the  nor~permi t t e d  3.75% fee) .  Newer s t a t i o n s ,  

p a r t i c u l a r l y  UHF, are there fo re  p u t  a t  a  compe t i t i ve  disadvantage f o r  v iewers 

'lo - See L e t t e r  f rom Jack Va len t i .  Mot ion P i c t u r e  Assoc ia t ion  o f  America, 
t o  Rep. W i l l i a m  Huqhes, February 4, 1992 a t  p. 3; see, a l s o  R e ~ o r t  and Order i n  
Docket 87-25, 4 FCC Rcd. 6711 (1989)(Commissioner Que l l o ,  concur r ing) .  



w i t h  o lder ,  es tab l ished VHF s ta t i ons .  

Problems w i t h  u t i l i z i n g  the  1976 must c a r r y  r u l e s  f o r  copy r igh t  

purposes are exacerbated by t h e i r  e l  im ina t ion .  Without Commission a u t h o r i t y  and 

a b i l  i t y  t o  amend the  r u l e s  o r  g ran t  waivers, many broadcasters are unable t o  ga in  

access t o  new t e l e v i s i o n  markets, and are f u r t h e r  disadvantaged v i s -a -v i s  o l d e r  

more es tab l ished s t a t i o n s .  With increased cable penet ra t ion ,  small independent 

s t a t i o n s  i n  some markets are completely dependant upon t h e  number o f  cable 

systems which w i l l  c a r r y  them, s ince o f f - the-a i r  v iewing i s  minimal.  I f  the  

s t a t i o n  i s  considered d i s t a n t  under the  former must c a r r y  r u l e s  t o  most cable 

systems i n  the  area because i t  can no longer  ob ta in  a  waiver from the  FCC as 

o lde r  s t a t i o n s  had, i t s  chances f o r  ca r r i age  by those cable systems are 

s i g n i f i c a n t l y  reduced. 

One s o l u t i o n  i s  t o  amend sec t i on  111 t o  e l  im ina te  i t s  re1  iance on the  

1976 must c a r r y  ru les ,  and adopt a  more c l e a r l y  def ined and updated concept of 

a  1  ocal s i gna l .  The Area o f  Dominant In f luence (ADI) f o r  broadcast s ta t i ons ,  t he  

system used by A r b i t r o n  t o  de f i ne  the  market f o r  each broadcast s t a t i o n  across 

t h e  count ry  f o r  purposes o f  t e l e v i s i o n  rankings, i s  one poss-i b l  e  answer. An AD1 

f o r  a  broadcast s t a t i o n  i s  a  geographic area around the  s t a t i o n  def ined by 

v iewing h a b i t s  f o r  t h a t  s t a t i o n .  The AD1 thus inc ludes  t h e  area where the  

s t a t i o n  i s  most f r e q u e n t l y  viewed, and a  rank i s  assigned based on the  number of 

viewers, according t o  1990 census numbers, i n  t h a t  area t h a t  a c t u a l l y  watch t h e  



s t a t i o n .  11 1 

C. New Nu1 ti channel Video Providers . 
It i s  c l e a r  from t h e  s t a t u t o r y  language and l e g i s l a t i v e  h i s t o r y  of 

sec t i on  111 t h a t  t h e  compulsory 1  icense was intended t o  apply t o  t r a d i t i o n a l  

w i red  cable systems only,  and i s  no t  s u f f i c i e n t l y  f l e x i b l e  t o  encompass o the r  

types o f  mu1 t i channe l  video prov iders .  I n  shor t ,  sec t i on  111 was t h e  answer t o  

t h e  video re t ransmiss ion  wor ld  as i t  ex i s ted  i n  1976 and before.  Since then, 

however, numerous new and i nnova t i ve  mu1 t ichannel video p rov ide rs  have appeared 

i n  the  marketplace, and t h e  f u t u r e  promises even more new and va r ied  systems. 

M o d i f i c a t i o n  o f  sec t i on  111 i s  requ i red  i f  t h e  b e n e f i t  o f  compulsory l i c e n s i n g  

i s  t o  be extended t o  new and p o t e n t i a l  p rov iders .  

Recent ly t h e  Copyright O f f i c e  considered t h e  e l  i g i  b i l  i t y  o f  w i re less  

cabl e  (MMDS) operators and sate1 1 i t e  c a r r i e r s  f o r  t h e  cabl e  compulsory 1  icense, 

and concluded t h a t  n e i t h e r  met t he  s t a t u t o r y  d e f i n i t i o n  o f  a  cable system nor  f i t  

t h e  l i c e n s i n g  scheme. l 2  The 1  icense app l ies  t o  the  i n d u s t r y  t h a t  i t  was 

created for :  t r a d i t i o n a l  cable systems t h a t  use w i r e  as t h e  p r i n c i p a l  means of 

d e l i v e r i n g  broadcast s igna ls  t o  subscribers. As an accommodation t o  l e g i s l a t i v e  

i n i t i a t i v e ,  t h e  e f f e c t i v e  date o f  t h e  O f f i c e ' s  dec i s ion  has been delayed u n t i l  

January 1, 1994, and t h e  O f f i ce  w i l l  cont inue t o  accept r o y a l t y  f i l i n g s  under 

sec t i on  111 from MMDS and sate1 1  i t e  c a r r i e r s ,  f o r  whatever they  are worth, u n t i l  

S e e C a b l e a n d S t a t i o n C o v e r a q e A t l a s ( W a r r e n P u b l i s h i n g ,  1991). - 

'I2 57 Fed. Reg. 3,284 (1992). 



that date. 

Although the Copyright Office was statutorily bound to exclude MMDS 

and satellite carriers from section 111, there are certainly many valid policy 

reasons for amending the statute to include such services. Wireless cable is a 

serious potential competitor with traditional cable, and the infant wireless 

industry is in the same position that cable was twenty years ago. Granting 

wireless a statutory 1 icense would, at least for copyright purposes, put wireless 

on equal footing with cable, and enhance its chances for success. 

There are other types of video providers, which are both on the 

drawing boards and in actual operation, that may also warrant the grant of a 

compul sory 1 icense. Direct Broadcast Service (DBS) is to begin service soon. 

Recent modifications affecting the AT&T consent decree have permitted the 

Regional Bell Operating Companies (RBOCs) to provide informational services. 

There are also likely to be other new forms of video retransmission service yet 

to be developed which may warrant the privilege of a co~iipulsory 1 icense. 

The need of the satell ite carrier industry for section 111, however, 

is a bit less persuasive. Carriers already have the provisions of section 119, 

which was specifically created for them in order to better serve the satellite 

home dish market in rural areas. The 1 icense will expire at the end of 1994, but 

a legislative renewal could certainly be effected. Furthermore, sate1 1 i te 

carriers and copyright interests are currently entering mandated negotiations 

over the current statutory royalty rates, and given the re1 atively small number 

of carriers, it is possible that private agreements may eventually be worked out 



which o b v i a t e  t h e  need o f  a  compulsory l i c e n s e .  

Extens ion o f  s e c t i o n  111 t o  new v ideo re t ransm iss ion  se rv i ces  should 

n o t  be done w i t h o u t  cons ide rab le  r e v i s i o n  o f  t h e  terms and scheme o f  t h e  l i c e n s e .  

Con t i nua t i on  o f  t h e  c u r r e n t  system, which h inges on o p e r a t i o n  o f  an t i qua ted  FCC 

r u l e s  t h a t  have no p r a c t i c a l  o r  t h e o r e t i c a l  a p p l i c a t i o n  t o  such new serv ices ,  

would c r e a t e  a d m i n i s t r a t i v e  nightmares and r e s u l t  i n  i 1  l o g i c a l  consequences. As 

one op t i on ,  s e c t i o n  111 cou ld  be amended t o  c r e a t e  a  simple, technology n e u t r a l  

r o y a l t y  mechanism t h a t  i s  adaptable t o  a l l  t ypes  o f  r e t r ansm iss ion  serv ices .  A  

l i c e n s i n g  scheme modeled a f t e r  s e c t i o n  119 would appear t o  be a  l o g i c a l  s t a r t i n g  

p o i n t .  

D. Phased E l i m i n a t i o n  o f  t h e  Cable License. 

Many c o p y r i g h t  p r o p r i e t o r s  -- e s p e c i a l l y  mot ion p i c t u r e  producers and 

s p o r t s  o r g a n i z a t i o n s  -- argue t h a t  t h e  cab le  1  icense should be phased o u t  over  

a  p e r i o d  o f  years,  a t  l e a s t  w i t h  respec t  t o  d i s t a n t  s i gna l s .  Many l e g i s l a t i v e  

o p t i o n s  a re  a v a i l a b l e :  t h e  e n t i r e  1  i cense  cou ld  be sunset a f t e r  " X "  years;  t h e  

l i c e n s e  cou ld  be sunset except i n  t h e  case o f  l o c a l  s i gna l s ,  o r  except  i n  t h e  

case o f  l o c a l  s i g n a l s  and s e r v i c e  t o  underserved areas o f  t h e  coun t ry ;  o r  t h e  

model o f  t h e  s a t e l l i t e  c a r r i e r  l i c e n s e  cou ld  be adapted t o  t h e  cab le  l i c e n s e ,  

e s p e c i a l l y  t h e  f ee  mechanism and t h e  compulsory a r b i t r a t i o n  phase. 

E. Passive C a r r i e r  Exemption. 

Sec t i on  l l l ( a )  o f  t h e  Copyr igh t  Ac t  exempts c e r t a i n  t ypes  o f  

r e t r ansm iss ion  a c t i v i t y  f rom c o p y r i g h t  l i a b i l i t y .  Subsect ion (a ) (3 ) ,  known as 

t h e  "pass ive c a r r i e r  exemption," g r a n t s  an exemption i f :  



t h e  secondary t ransni iss ion i s  made by any 
c a r r i e r  who has no d i r e c t  o r  i n d i r e c t  
c o n t r o l  over  t he  conten t  o r  s e l e c t i o n  o f  
t h e  pr imary t ransmiss ion  o r  over  t he  
p a r t i  c u l  a r  r e c i p i e n t s  o f  t he  secondary 
t ransmiss ion,  and whose a c t i v i t i e s  w i t h  
respec t  t o  t h e  secondary t ransmiss ion  
c o n s i s t  s o l e l y  o f  p r o v i d i n g  wi res,  cables, 
o r  o the r  comniunications channels f o r  t h e  
use o f  o thers :  Provided, That t h e  
p r o v i s i o n s  o f  t h i s  c lause extend on l y  t o  
t h e  a c t i v i t i e s  o f  sa id  c a r r i e r  w i t h  respec t  
t o  secondary t ransmiss ions and do n o t  
exempt from l i a b i l i t y  t h e  a c t i v i t i e s  o f  
o the rs  w i t h  respec t  t o  t h e i r  own pr imary  o r  
secondary t ransmiss ions.  

17 U.S .C.  5111 (a) (3).  The passive c a r r i e r  exemption was c rea ted  p r i n c i p a l l y  on 

behal f o f  t h e  telephone companies, who feared the  possi  b i  1  i t y  o f  copy r i gh t  

1  i a b i l  i t y  i f  they  prov ided w i res  and/or se rv i ce  as a common c a r r i e r  t o  cable 

systems i n c i d e n t  t o  t h e i r  opera t ion .  The cou r t s  have extended t h e  exemption t o  

s a t e l l i t e  c a r r i e r s  p r o v i d i n g  d i s t a n t  broadcast s i g n a l s  ( i . e .  supers ta t ions)  t o  

cab1 e  opera tors  f o r  subsequent d i s t r i b u t i o n  t o  subscr ibers .  113 

The Congress may wish t o  rev iew the  breadth o f  t he  passive c a r r i e r  

exemption, p a r t i c u l a r l y  as i t  appl i e s  t o  sate1 1  i t e  c a r r i e r s  p r o v i d i n g  

supe rs ta t i on  s igna l  s  t o  cable operators.  Sate1 1  i t e  c a r r i e r s  generate 1  arge 

revenues by s e l e c t i n g  broadcast s i g n a l s  around t h e  country ,  c o l l  e c t i  ng t h e  s igna l  

and p u t t i n g  i t  up on t h e  s a t e l l i t e ,  and then s e l l i n g  i t  t o  w i l l i n g  cab le  

operators.  T h e i r  opera t ion  i s  arguably n o t  passive. 

113 See Eastern Microwave. Inc .  v. Doubledav Sports,  Inc . ,  691 F.2d 125 
(2d C i  r. 1982) ; Hubbard Broadcast ins. I nc .  v. Southern Sate1 1  i t e  Svstems, 777 
F.2d 393 ( 8 t h  C i r .  1985). 



Copyr igh t  owners and broadcasters  contend t h a t  t hey  r e c e i v e  l i t t l e  

t o  no b e n e f i t  f rom t h e  s u p e r s t a t i o n  phenomenon, and some t ype  o f  r o y a l t y  f rom 

s a t e l l i t e  c a r r i e r s  f o r  t h e i r  use o f  broadcast  s i g n a l s  may be app rop r i a te .  

S a t e l l i t e  c a r r i e r s  argue t h a t  they  p rov ide  a  va luab le  p u b l i c  se rv i ce ;  t hey  make 

broadcast  programming ava ' i l ab le  t o  underserved areas a t  a  modest p r i c e .  

F. R o v a l t ~  D i s t r i b u t i o n s  by t h e  CRT. 

As d i  scussed e a r l  i er ,  "4 t h e  Copyr igh t  Roya l ty  T r i buna l  i s  t h e  

agency vested w i t h  a u t h o r i t y  t o  d i s t r i b u t e  c o p y r i g h t  r o y a l t i e s  c o l l e c t e d  f rom 

bo th  t h e  s e c t i o n  111 cab le  compulsory l i c e n s e  and t h e  s e c t i o n  119 s a t e l l i t e  

c a r r i e r  l i c e n s e .  D i s t r i b u t i o n  o f  cab le  r o y a l t i e s  i s  made i n  a  two s tep  process: 

i n  Phase I t h e  T r i buna l  d i v i d e s  t h e  p a r t i e s  i n t o  groups accord ing  t o  t h e i r  

c la ims ,  and i n  Phase I1  t h e  r o y a l t i e s  a re  a l l o c a t e d  t o  i n d i v i d u a l  c l a iman ts  

w i t h i n  each group. Roya l ty  d i s t r i b u t i o n s  by t h e  CRT have generated cons ide rab le  

d i s p u t e  and produced a  s i g n i f i c a n t  volume o f  l i t i g a t i o n .  

Pursuant t o  i t s  s t a t u t o r y  a u t h o r i t y ,  t h e  CRT has adopted a  s e t  o f  

c r i t e r i a  f o r  g roup ing  c la imants .  Among t h e  f a c t o r s  t o  be cons idered a re  t h e  

marketp lace va lue  o f  t h e  works r e t r a n s m i t t e d  by cab le  systems; t h e  harm caused 

t o  c o p y r i g h t  owners by t h e  re t ransmiss ions ;  t h e  b e n e f i t  d e r i v e d  by cab le  systems 

f o r  making t h e  re t ransmiss ions ;  and t h e  q u a l i t y  o f  t h e  copy r i gh ted  programii ing 

r e t r a n s m i t t e d .  'I5 A p p l i c a t i o n  o f  these f a c t o r s  has t y p i c a l l y  r e s u l t e d  i n  t h e  

'I4 See d i scuss ion  a t  pages 45-49 suDra. 

'I5 45 Fed. Reg. 63,026, 63,035 (1980). 



Mot ion  P i c t u r e  Assoc ia t i on  o f  America and synd ica ted  program suppl i e r s  r e c e i v i n g  

t h e  1  i o n ' s  share o f  t h e  r o y a l t y  pool  (upwards o f  70%). The j o i n t  s p o r t s  

c l a iman ts  (baseba l l ,  baske tba l l ,  hockey, and t h e  NCAA) r e c e i v e  around 15%. The 

remainder of t h e  fund i s  d i v i d e d  among t h e  music, devo t i ona l ,  Canadian, p u b l i c  

b roadcas t ing  and commercial t e l e v i s i o n  i n t e r e s t s .  

Broadcasters,  bo th  network and independent, have rece i ved  l i t t l e  f rom 

t h e  CRT d i s t r i b u t i o n  process. The CRT does n o t  recogn ize  any c l a ims  f o r  

c o m p i l a t i o n  va lue  -- t h e  va lue  added t o  network and independent programming by 

v i r t u e  o f  program l i n e - u p  and arrangement. "6 The enhanced va lue  o f  t h e  

programming impar ted by broadcasters  f l o w s  t o  t h e  mot ion p i c t u r e  i n d u s t r y  and 

synd ica to rs ,  b u t  goes un rea l i zed  by broadcasters .  

Broadcasters  a l s o  argue t h a t  t h e  i n e q u i t y  o f  a  l a c k  o f  a  revenue 

stream f rom cab le  ope ra to r s  i s  underscored by t h e  i n c r e a s i n g  d i s p a r i t y  between 

payments f o r  programming by broadcasters  compared t o  t h a t  o f  cab le  ope ra to r s  f o r  

use o f  t h e  same programmirlg. Each year ,  b roadcas te rs  must pay g r e a t e r  and 

g r e a t e r  amounts f o r  programming; amounts which f a r  exceed t h e  amount which cab le  

ope ra to r s  pay f o r  use o f  t h e  same programming through t h e  compulsory 1  icense. 

Under c u r r e n t  CRT d i s t r i b u t i o n s ,  l o c a l  independent s t a t i o n s  r e c e i v e  no th i ng  f o r  

' I 6  Broadcasters  have l o n g  taken t h e  p o s i t i o n  t h a t  program l i n e u p s  a re  
c r u c i a l  t o  t h e  perce ived  va lue  o f  p a r t i c u l a r  programs t o  t h e  p u b l i c .  Thus, f o r  
example, t h e  va lue  o f  t h e  network program "Wings" i s  s u b s t a n t i a l l y  enhanced by 
v i r t u e  o f  t h e  network 's  d e c i s i o n  t o  p l ace  i t  i n  t h e  t ime  s l o t  immediate ly  
f o l l  owing t h e  popu la r  s e r i e s  "Cheers. " The arrangement o f  t h e  programs, 
p a r t i c u l a r l y  p l a c i n g  l e s s  w e l l  known and new shows i n  ad jacen t  t i m e  s l o t s  t o  
popu la r  programs, enhances t h e  o v e r a l l  va lue  o f  a l l  programs by i n c r e a s i n g  
v iewersh ip .  



t h e  va lue  o f  c o s t l y  l o c a l  programming which t hey  produce (such as news, spec ia l  

r e p o r t s ,  e t c . ) ,  and which i s  h i g h l y  va lued by cab le  system subscr ibers .  The 

s i t u a t i o n  i s  made worse by t h e  f a c t  t h a t  i n  many markets, cab le  systems and l o c a l  

b roadcas te rs  a re  now competing f o r  t h e  same a d v e r t i s i n g  base, which p rov ides  

broadcasters  w i t h  t h e i r  p r i n c i p a l  source o f  income. It i s  argued t h a t  a l l o w i n g  

cab le  systems t o  con t i nue  t o  reap t h e  s u b s t a n t i a l  b e n e f i t s  o f  l o c a l  programming 

w i t h o u t  pay ing  f o r  i t  w i l l  f u r t h e r  d i m i n i s h  an a l r eady  weakened broadcast  

i n d u s t r y .  I n c r e a s i n g  t h e  revenue f l o w  f rom cab le  systems and a d j u s t i n g  t h e  

r o y a l t y  d i s t r i b u t i o n  process t o  b e t t e r  account f o r  t h e  va lue  o f  l o c a l  programming 

and r e f l e c t  enhanced va lue  t o  programming f rom o rde r  o f  p r e s e n t a t i o n  can h e l p  

d i s s o l v e  t h e  inequa l  i t i e s  p resen t  under t h e  c u r r e n t  system. 

As one op t i on ,  Congress cou ld  amend t h e  Copyr igh t  Ac t  t o  change t h e  

c r i t e r i a  t o  be a p p l i e d  by t h e  CRT i n  d i s t r i b u t i n g  t h e  c a b l e  c o p y r i g h t  r o y a l t i e s .  

6. Reta in  t h e  Cable License. 

A f t e r  r ev i ew ing  t h e  exper ience under t h e  cab le  1  icense, t h e  Congress 

c o u l d  dec ide  t h a t  t h e  l i c e n s e  has worked reasonably  w e l l  t o  f a c i l i t a t e  access t o  

broadcast  programming w h i l e  a t  t h e  same t ime  co l~~pensa t i ng  c o p y r i g h t  owners 

adequately.  Under t h i s  op t i on ,  t h e  c o u r t s  and t h e  r e g u l a t o r y  agencies would 

con t i nue  t o  respond t o  c a b l e - r e l a t e d  issues,  as t hey  cons ide r  t hey  have a u t h o r i t y  

t o  a c t .  
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PART W O :  SECONDARY TRANSHISSIONS BY SATELLITE 
RESALE CARRIERS AND SECTION 119 

VI .  THE IMPACT OF SATELLITE TECHNOLOGY ON COPYRIGHT AND COMMUNICATIONS LAW 

Satellite distribution of television programming has increased 

dramatically since 1976. Broadcast networks and cable networks, both advertiser- 

supported.and premium services, use satellites to distribute their programming. 

This part of the Report is concerned only with secondary transmission by satell i te 

carriers for private home viewing within the meaning of section 119 of the Copyright 

Act, and with the section lll(a)(3) exemption for "passive" carriers. 

A.  ADD^ i c a b i l  i t v  o f  C o ~ y r i a h t  L iab i  1 i t v  t o  Sate1 1 i t e  Retransmissions. 

1. The 1976 Act. 

The Copyright Act of 1976 reflects a congressional understanding that 

the copyright law expands to afford protection to different types of works. 117 

The Act's flexibility with respect to exclusive rights granted to authors and 

copyright owners "neither freezes the scope of copyrightabl e techno1 ogy nor permits 

unl imi ted expansion into areas completely outside the 1 egis1 ative intent in 1976. " 

The rights of copyright owners are broadly defined, but the 1 imitations on rights 

are relatively narrow and specific. 119 

117 H.R. Rep. No. 887, 100th Cong., 2d Sess., pt. 1, at 8-9 (1988). 

118 Id. - 
119 Copvriqht Law Revision. part 6, 1985 Supplementarv Report of the 

Reqister, 14 (Comni. Print 1965). 



Before passage of t h e  1976 Copyright Act, a  cab le  system t h a t  p icked 

up and re t ransmi t ted  a  broadcast s igna l  con ta in ing  a  copyr ighted program was n o t  

an i n f r i n g e r .  When Congress enacted t h e  1976 Act, i t  accommodated the' 

d i s t r i b u t i o n  o f  d i s t a n t  s igna ls  t o  the  p u b l i c  v i a  t h e  cab le  t e l e v i s i o n  i ndus t r y .  

It accompl ished t h i s  i n  sec t ion  111 o f  t h e  Act, which creates a  compulsory 1  icense 

a l l ow ing  cable systems t o  p i c k  up and re t ransmi t  broadcast s igna ls  w i thou t  t he  

copy r igh t  owner's permission, prov ided the  systems p e r i o d i c a l l y  submit t o  t he  

Copyr ight  O f f i c e  c e r t a i n  i n fo rma t ion  and a  s t a t u t o r y  r o y a l t y  fee. 121 

2. Sate1 1  i t e  C a r r i e r s  and Copyri qh t  L i  abi  1  i ty. 

When t h e  Copy r igh tAc to f1976was  enacted, t he  use o f  space s a t e l l i t e s  

t o  t ransmi t  programming embodying copyr ighted works was i n  i t s  in fancy .  L i t t l e  

a t t e n t i o n  was pa id  t o  t h e  copy r igh t  issues posed by s a t e l l i t e  t ransmiss ions t o  

i n d i v i d u a l s  f o r  p r i v a t e  home viewing. 12' During t h e  197OYs, however, w i t h  advances 

i n  s a t e l l i t e  technology, Americans saw the  i n t r o d u c t i o n  o f  new ways t o  d i s t r i b u t e  

video and audio programming t o  the  pub1 i c y  i n c l u d i n g  t h e  use o f  s a t e l l i t e s  t o  

t ransmi t  broadcast and cab1 e  programming . 123 I n  1985, t he  FCC author ized d i r e c t -  

to-home s a t e l l  i t e  serv ices,  i n c l u d i n g  the  use o f  f i x e d  sate1 1  i t e s  t o  t ransmi t  v ideo 

120 See F o r t n i q h t l v  Cow. v. Uni ted A r t i s t s  Te lev is ion .  Inc., 392 U.S. - 
390 (1968) ; T e l e p r o m ~ t e r  Cow. v. Columbia Broadcast inq Svstem, Inc., 415 U.S. 
394 (1974). 

H.R. Rep. No. 887, 100th Cong., 2d Sess. p t .  1, a t  12 (1988). 

122 I d .  - 
123 Heari nqs on the C o ~ v r i q h t  Law o f  New Communications Techno1 oqies Before 

t h e  Subcomm. on Courts. C i v i l  L i b e r t i e s  and the  Admin i s t ra t i on  o f  J u s t i c e  o f  t he  
House Comm. on t h e  Jud ic ia rv ,  99th Cong., 1 s t  Sess. 2  (1985) (statement o f  Ralph 
Oman, Reg is te r  o f  Copyrights and Ass i s tan t  L i b r a r i a n  o f  Congress f o r  Copyright 
Serv ices) .  



programming t o  owners o f  domest ic r ece i ve -on l y  e a r t h  s t a t i o n s  (d ishes) .  Other  

developments i nc l uded  d i r e c t  broadcast  sate1 1 i t e  (DBS) , ( s t i  11 i n  t h e  development 

stage) and s a t e l l  i t e  master antenna t e l e v i s i o n  (SMATV) . lZ4 

a. The passive car r ie r  exem~tion.  From t h e  t ime  o f  passage 

o f  t h e  Ac t  th rough  t h e  mid-19809s, s a t e l l i t e  r e s a l e  c a r r i e r s  operated under s e c t i o n  

l l l ( a )  (3)  o f  t h e  1976 Act  t o  d i s t r l  bu te  unencrypted t e l e v i s i o n  s i g n a l s  w i t h o u t  

i n c u r r i n g  c o p y r i g h t  l i a b i l i t y .  

Sec t i on  111 (a) (3) p rov ides  an exemption f rom c o p y r i g h t  1  i a b i l  i t y  f o r  

"pass ive"  c a r r i e r s  f o r  "secondary t ransmiss ions"  o f  copy r i gh ted  works where t h e  

c a r r i e r  "has no d i r e c t  o r  i n d i r e c t  c o n t r o l  over  t h e  con ten t  o r  s e l e c t i o n  o f  t h e  

p r ima ry  t r ansm iss ion  o r  over  t h e  p a r t i c u l a r  r e c i p i e n t s  o f  t h e  secondary 

t r ansm iss ion  ..." Moreover, t h e  c a r r i e r ' s  a c t i v i t i e s  w i t h  r espec t  t o  t h e  secondary 

t ransmiss ion must "cons is t  s o l e l y  o f  p rov id i ng  wires,  cables, o r  o the r  communications 

channels f o r  t h e  use o f  o the rs . .  ." 125 Under t h e  1976 Ac t ,  t h e  "p r imary  

t ransmiss ion"  i s  t h e  i n i t i a l  broadcast;  a  "secondary t ransmiss ion"  i s  t h e  " f u r t h e r  

t r a n s m i t t i n g "  o f  a  p r ima ry  t ransmiss ion .  12' The proposal  f o r  t h e  pass ive  c a r r i e r  

exemption o r i g i n a t e d  i n  a  January 27, 1966, l e t t e r  from Professor Walter J. Derenberg 

t o  Herber t  Fuchs, Counsel f o r  t h e  House Subcommi t t e e .  Represent ing AT&T, Pro fessor  

Derer~berg w ro te  t h e  sl~bcommi t t e e  rega rd ing  what he be1 ieved  was ambiguous 1 anguage 

i n  t h e  1965 Copyr igh t  Rev is ion  B i l l  concern ing t h e  1 i a b i l  i t y  o f  pass ive  c a r r i e r s  

such as t h e  te lephone company. Pro fessor  Derenberg proposed a s p e c i f i c  exempt i o n  

124 I d .  a t  2. - 

lZ5 17 U.S.C. S l l l ( a ) ( 3 ) .  

12' - ~ d . a t § l l l ( f ) .  



f o r  passive c a r r i e r s ,  and h i s  proposal, which was i n i t i a l l y  inc luded i n  the  1966 

Revis ion B i l l ,  u l t i m a t e l y  became sec t i on  l l l ( a ) ( 3 ) .  127 

b. Judi  c i  a1 a ~ ~ l  i c a t i  on o f  t h e  passi ve c a r r i e r  exemption t o  

s a t e l l i t e  ret ransmiss ions.  Three mid-80's appe l l a te  c o u r t  dec is ions  i n t e r p r e t e d  

t h e  9111 (a) (3)  exemption as app ly ing  t o  sate1 1  i t e  c a r r i e r s  based on a  f i n d i n g  t h a t  

they act  as pure ly  passive in termediar ies between broadcasters and the cab1 e  systems. 

Hubbard Broadcastinq. Inc .  v. Southern Sate1 1  i t e  Svstems; '28 Eastern Microwave, 

I nc .  v. Doubledav S ~ o r t s .  I nc .  ; 129 and WGN Cont inenta l  Broadcast inq Co. v .  Uni ted 

Video. 130 

I n  Eastern Microwave, t he  U.S. Court o f  Appeals f o r  t h e  Second C i r c u i t  

he ld  t h a t  Eastern Microwave's re t ransmiss ion  o f  s t a t i o n  WOR t o  cable systems f e l l  

w i t h i n  sec t i on  l l l ( a ) ( 3 ) ' s  passive c a r r i e r  exemption. 13' The c o u r t  reached 

t h i s  conclus ion under t h e  Act s ince i t  found the  c a r r i e r  merely re t ransmi t ted  t h e  

s igna l  w i thou t  change and exerc ised no c o n t r o l  over t he  s e l e c t i o n  o r  content  of 

t h e  pr imary t ransmiss ion o r  t h e  r e c i p i e n t s  o f  t he  s i g n a l .  The c o u r t  a l so  found 

t h a t  t he  c a r r i e r  "merely prov ided wires, cables, o r  communications channels f o r  

t h e  use o f  o thers"  w i t h i n  the  meaning and i n t e n t  o f  sec t i on  l l l ( a ) ( 3 ) .  132 1n 

support o f  t h i s  i n t e r p r e t a t i o n ,  t h e  c o u r t  a l so  c i t e d  t h e  Subcommittee's May 1982 

'27 L e t t e r  from Ralph Oman t o  Robert W. Kastenmei e r  (Mar. 17, 1986). 

12' 777 F.2d 393 (8 th  C i r .  1985). 

129 691 F.2d 125 (2d C i r .  1982) 

130 693 F. 2d 622 (7 th  C i  r. 1982). 

l3' 691 F.2d 125, 126 (1982). 

132 I d .  a t  130-132. - 



comment i n  a  1  eg i  s l  a t i v e  r e p o r t  accompanying cab le  copy r i gh t  l e g i s l a t i o n  t h a t  was 

n o t  enacted. "There has never been any doubt by t h i s  Committee t h a t  c a r r i e r s  a re  

exempt f rom copy r i gh t  1  i a b i l  i t y  when r e t r a n s m i t t i n g  t e l e v i s i o n  s i g n a l s  t o  cab le  

systems v i a  t e r r e s t r i a l  microwave o r  sate1 1  i t e  f a c i  1  i t i e s .  " 133 

I n  Hubbard, t he  E igh th  C i r c u i t  he ld  t h a t  a  sate11 i t e  c a r r i e r  was exempt 

when i t  r e t r a n s m i t t e d  s t a t i o n  WTBS's s igna l  i n t a c t  f rom a  d i r e c t  microwave feed 

supp l ied  by WTBS, even though t h e  conten t  o f  t h e  s igna l  was n o t  t h e  same as t h a t  

broadcast over  t h e  a i r  by WTBS. 

I n  WGN Cont inenta l ,  an independent t e l e v i s i o n  broadcast ing company, 

WGN, sued a  s a t e l l i t e  common c a r r i e r ,  Uni ted Video, f o r  r e t r a n s m i t t i n g  WGN's 

programming t o  cab1 e  customers s t r i p p e d  o f  c e r t a i n  t e l e t e x t  i n fo rma t i on  t h a t  had 

been i n s e r t e d  i n t o  t h e  " v e r t i c a l  b lank ing  i n t e r v a l "  space between t h e  p i c t u r e s  

f l  ashed on a  t e l e v i s i o n  screen. That i n t e r v a l  can be used t o  c a r r y  such i n fo rma t i on  

as s u b t i t l e s  f o r  t h e  hear ing  impaired, news b u l l e t i n s ,  and weather r e p o r t s .  134 

The Seventh C i r c u i t  descr ibed t h e  passive c a r r i e r  exemption's 

a p p l i c a b i l i t y  t o  s a t e l l i t e  c a r r i e r s  as fo l l ows :  

The cab le  system s e l e c t s  t h e  s igna l  s  i t  wants 
t o  re t ransmi t ,  pays t h e  copy r i gh t  owners f o r  
t h e  r i g h t  t o  r e t r a n s m i t  t h e i r  programs, and 
pays t h e  in te rmed ia te  c a r r i e r  a  fee  f o r  
g e t t i n g  t h e  s igna l  f rom t h e  broadcast s t a t i o n  
t o  t he  cable system. The intermediate c a r r i e r  
pays t h e  copy r i gh t  owners noth ing,  prov ided 
i t  r e a l l y  i s  pass ive i n  r e l a t i o n  t o  what i t  
t ransmi t s ,  1  i ke a  telephone company. See 
S.Rep. No. 472, 94th Cong., 1 s t  Sess. 78 
(1975). It may n o t  even d e l e t e  commercials; 
an impor tan t  p a r t  o f  t h e  scheme s e t  up i n  



s e c t i o n  Ill i s  t h e  requi rement  t h a t  any cab le  
system t h a t  wants t o  r e t r a n s m i t  a  broadcast  
s igna l  w i thou t  nego t i a t i ng  w i t h  t he  broadcast 
s t a t i o n  o r  c o p y r i g h t  owner t r a n s m i t  i n t a c t  
any commercials i t  rece i ves  f rom t h a t  
s t a t i o n .  135 

T h e c o u r t  i n w s a i d  Un i t ed  V i d e o c o ~ ~ l d  n o t  a v a i l  i t s e l f  o f t h e  pass ive  

c a r r i e r  exemption, however, "because i t  was n o t  passive--  i t  d i d  no t t r ansm i tWGNYs  

s i g n a l  i n t a c t .  " 136 The c o u r t  s a i d  t h e  t e l e t e x t  was covered by t h e  c o p y r i g h t  

on t h e  news program, and re t ransm iss ion  w i t h o u t  t h e  t e l e t e x t  was i n f r i ngemen t .  137 

The Copyr igh t  O f f i c e  f i l e d  an amicus b r i e f  i n  Eastern Microwave and 

!dGJJ on t h e  i s sue  o f  whether secondary t r ansm iss ion  by s a t e l l i t e  r e s a l e  c a r r i e r s  

was a  "pub1 i c  performance" o r  d i s p l a y  o f  a  copy r i gh ted  work. 13' The O f f i c e  e l e c t e d  

n o t  t o  p resen t  v iews rega rd ing  t h e  e l  i g i b i l  i t y  o f  sate1 1  i t e  c a r r i e r s  t o  qua1 i f y  

f o r  t h e  s e c t i o n  l l l ( a )  (3) exemption, b u t  s a i d  t h a t  f a c t  "should c l e a r l y  n o t  be 

taken  t o  mean t h a t  t h e  Reg i s te r  d isagrees i n  any way w i t h  t h e  d i s t r i c t  c o u r t ' s  

conc lus ion  t h a t  EM1 i s  n o t  an exempt c a r r i e r . "  139 

With t h e  a b i l i t y  o f  s a t e l l i t e  c a r r i e r s  t o  opera te  under t h e  pass ive  

c a r r i e r  exemption e s t a b l  i shed  by t h i s  t r i o  o f  cases, a  number o f  o t h e r  c o p y r i g h t  

and communications law issues  arose i n  t h e  mid-1980's. 

13' - I d .  a t  624-25 (1982). 

136 I d .  a t  625. - 

137 I d .  a t  626. - 

13' B r i e f f o r t h e R e g i s t e r o f C o p y r i g h t s a s A m i c u s C u r i a e a t 2 a n d 1 4 n . 4 ,  
Eastern Microwave. I n c .  v. Doubleday Sports.  Inc. .  691 F.2d 125 (2d. C i r .  1982) 
(NO. 82-7243). 

139 I d .  a t  2  n.1 and 7  n.2. - 



c. Unauthorized Reception and Scrambl i nq o f  Siqnal  s. One 

such issue was t h e  unauthorized p r i v a t e  recep t i on  and p i r a c y  o f  U.S. s a t e l l i t e  

s igna ls .  The development o f  home ea r th  s t a t i o n s  and s a t e l l i t e  d e l i v e r y  o f  

copyrighted works, e i t h e r  by d i r e c t  broadcasting o r  s a t e l l  i te - to -ear th  d i s t r i b u t i o n ,  

meant t h a t  t h e  s igna l  con ta in ing  copyr ighted works cou ld  be i n te rcep ted  by persons 

i n  t h e  Un i ted  States o r  abroad who were no t  p a r t  o f  t he  copy r igh t  owner's intended 

audience. 140 Dish owners i n i t i a l l y  pa id  no fee  t o  c a r r i e r s  f o r  t he  s igna ls  

they received. An issue arose as t o  whether the  copyr ight  1  aw should pro tec t  authors 

and copy r igh t  owners aga ins t  unauthorized recept ion .  141 

I n  o rder  t o  impede the  unauthorized recep t i on  o f  t h e i r  s a t e l l i t e -  

del  i ve red  s igna l  s, most r e s a l e  c a r r i e r s  and c e r t a i n  copy r igh t  ho lders  decided t o  

encode, o r  scramble, t h e i r  s a t e l l  i te-del ivered signals, and t o  provide descrambl ing  

capac i t y  o n l y  t o  paying subscr ibers o f  t h e i r  serv ice .  14' Scrarr~bl i ng was a  means 

o f  " se l f -he lp "  t o  impede unauthorized recep t i on  o f  s a t e l l i t e - b o r n e  s igna ls .  I n  

1985, several  sate1 1  i t e  d i s t r i b u t i o n  serv ices  began announcing p l  ans t o  scramble 

t h e i r  s i gna ls .  

I n  1985, HBO and Cinemax (premium cable serv ices)  began scrambling 

on a  par t - t ime basis,  n o t i f y i n g  consumers t h a t  u l t i m a t e l y  t h e i r  serv ices  would 

140 For example, i n  Rainbow Proqrammirrq Services v. H i rabba i  R. Patel, 
e t  a1 No. PCA 82-6009 (N.D. Fla.,  f i l e d  Nov. 18, 1982), t h e  d i s t r i b u t o r  o f  t h e  .Y 

"Playboy Channel " sought t o  u t i l  i z e  both the  Copyright Act and t h e  Communications 
Act t o  e n j o i n  the  owner o f  a  F l o r i d a  motor lodge from i n t e r c e p t i n g  and d i s t r i b u t i n g  
i t s  s a t e l l  i t e  s igna l  w i thou t  permission. Another case, Nat iona l  Foo tba l l  Leaque 
v. America Embassy, Inc.,  No. 83-0701 (S.D. F la. ,  f i l e d  March 25, 1983), concerned 
unauthorized i n t e r c e p t i o n  and d i s t r i b u t i o n  o f  bl acked-out f o o t b a l l  t e l e c a s t s  by 
res tau ran ts  and lounges i n  Miami. 

- 

14' See H. R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  12 (1988). 

142 I d .  - 



n o t  be rece ived f r e e  o f  charge. 143 That same year, ESPN (an adver t  i ser-supported 

cab le  network) announced p lans t o  scramble, us ing  t h e  Videocipher I 1  encryp t ion  

system o f  MIA-Com, Inc .  A1 so i n  1985, Turner Broadcast ing System, Inc .  announced 

p lans t o  scramble CNN and Head1 i n e  News (cab le  news networks).  ShowtimeIThe Movie 

Channel, I nc .  (premium cab1 e serv ice)  announced i t  would i n s t i t u t e  permanent, f u l l  

t ime enc ryp t i on  by May 1986. 

Showtime, HBO and TBS a l l  bought space i n  t h e  c o n t r o l  cen te r  owned 

and mainta ined by MIA Com Inc .  It was be l ieved t h a t  t he re  would be a un i f o rm system 

o f  scrambl i n g  adopted, so t h a t  one decoder would s u f f i c e  t o  descrambl e d i f f e r e n t  

programming sources. 144 

There was indus t ry  and l e g i s l a t i v e  concern t h a t  scrambl i n g  would impede 

t h e  f r e e  f l o w  o f  i n t e l l e c t u a l  p rope r t y  and t h a t  scrambl ing t h e r e f o r e  presented 

a copy r i gh t  concern. There was a lso  concern about t he  p o s s i b i l i t y  o f  monopoly. 

I f  c e r t a i n  cable systems were owned by c e r t a i n  program companies, which i n  t u r n  

owned the  system making the  decoder, t h i s  combination cou ld  have caused r e s t r a i n t  

o f  t r a d e  w i t h i n  t he  i ndus t r y ,  causing p r i c e s  t o  go up and q u a n t i t y  t o  go down. 

Many home d i s h  owners objected t o  scrambl ing because they  be l ieved 

they had a r i g h t  t o  rece i ve  s a t e l l i t e  programming a t  a p r i c e  comparable t o  t h a t  

pa id  by cab le  subscr iber  r e c i p i e n t s  o f  t h e  same programming. Dish owners were 

143 L e t t e r  f rom Michael Hammer o f  Time, Inc.,  t o  Dale Brown, O f f i c e  o f  
t h e  Hon. Bar ry  M. Goldwater (October 4, 1985). 

144 - See Hearinqs Before t h e  Subcomm. on Courts.  C i v i l  L i b e r t i e s .  and t h e  
Admin i s t ra t i on  o f  J u s t i c e  o f t h e  House Comm. o n t h e J u d i c i a r v ,  99th Cong., 2d Sess., 
p t .  1 (1985) (statement o f  Dorothy Schrader, Copyr ight  O f f i c e  General Counsel). 



concerned about costs  o f  descrambling devices, p r i c e  d i sc r im ina t i on  f o r  p rograming 

serv ices,  and access t o  programming. 145 

Sate1 1  i t e  ca r r i e r s  were a1 so concerned about the imp1 ica t ions  o f  encoding 

t h e i r  s i gna l  s. By scrambl i n g  s igna l s  and market ing decoding devices and packages 

o f  programming, c a r r i e r s  were concerned they  might  1  ose t h e i r  exemption from 

copy r i gh t  1  i ab i  1  i t y  under s e c t i o n  111 (a) (3).  146 

Congress d i d  not  contemplate t h a t  c a r r i e r s  would be engaged i n  marketing 

s i g n a l s  t o  d i s h  owners when i t  enacted t h e  s e c t i o n  l l l ( a ) ( 3 )  exemption. 147 By 

s e l l  i ng, r e n t i n g ,  o r  1  i c e n s i  ng descrambl i ng devices t o  subscr i  b.i ng e a r t h  s t a t i o n  

owners, a  c a r r i e r  exerc ises  d i r e c t  c o n t r o l  over which i n d i v i d u a l  men~bers o f  t h e  

p u b l i c  rece i ve  t h e  s i g n a l s  they  re t ransmi t .  These a c t i v i t i e s  were perceived as 

p resent ing  a  "more soph i s t i ca ted  and a c t i v e  involvement i n  s e l l  i n g  s i g n a l s  t o  t h e  

pub1 i c  than  does an a c t  o f  merely p r o v i d i n g  ' wires,  cab1 es, o r  o the r  communication 

channel s. ' " 148 

As s ta ted  i n  t h e  House Report accompanying t h e  Home Sate1 1  i t e  Viewer 

Act,  "'These cons idera t ions  l ead  up t o  t h e  u l t i m a t e  ques t ion  o f  whether any c a r r i e r  

14' H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  12 (1988). See 
alsoHearinqsBeforetheSubcomm. on I n t e l l e c t u a l  P r o ~ e r t y a n d J u d i c i a l  Adminis t ra-  
t i o n  o f  t h e  House Comm. on t h e  Jud i c ia ry ,  102d Cong., 1 s t  Sess. 2  (1991) ( s t a t i n g  
t h a t  "The S a t e l l i t e  Home Viewers Act  i s  a  p r i n c i p a l  m i les tone i n  t h e  h i s t o r y  o f  
our  i n d u s t r y  . . . It i s  a  d i r e c t  r e s u l t  o f  two f a c t o r s :  t h e  enc ryp t i on  o f  
supe rs ta t i on  s i g n a l s  d i s t r i b u t e d  by sate1 1  i t e  c a r r i e r s  t o  TVRO households and t h e  
necess i t y  t o  ensure t h a t  r u r a l  households had access t o  network program- 
ming") (statement o f  Andrew R. Paul, Senior Vice Pres ident ,  Sate1 1  i t e  Broadcast ing 
and Communications Assoc.). 

'46 H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  12 (1985). 

147 I d .  a t  13. - 
148 I d .  - 



t h a t  ge ts  i n t o  the  business o f  s e l l i n g  o r  l i c e n s i n g  descrambling devices t o  

subscr ib ing  home d i s h  owners i s  s t i l l  ab le t o  a v a i l  i t s e l f  o f  t h e  sec t i on  111 (a) (3) 

passive c a r r i e r  exemption from copy r igh t  l i a b i l i t y . "  149 

The cou r t s  had never addressed the  issue o f  whether a  s a t e l l i t e  c a r r i e r  

t h a t  scrambles a  s igna l  and markets the  s igna l  t o  home d i s h  owners cou ld  a v a i l  

i t s e l f  o f  the  "passive c a r r i e r "  exemption. 150 

0. Leqi s l  a t i  ve Proposals. 

I n  the  f i r s t  session o f  the 99th Congress, there were several 1  egi s l  a t i v e  

attempts t o  deal w i t h  these issues, under both copy r igh t  and communications law. 

I n  October o f  1984, President  Reagan had signed i n t o  law "The Cable 

Communications Pol i c y  Act  o f  1984. " The l e g i s l a t i v e  scheme provided two 

pr imary means f o r  ensuring compensation f o r  programmers. Program s igna l  s  could 

be scrambled, o r ,  f o r  unscrambled serv ices,  "market ing p lans"  were encouraged. 

Substant ia l  penal t i e s  were prov ided f o r  t h e f t  o f  cable t e l e v i s i o n  serv ice .  The 

A c t c r e a t e d t w o  new p r i v a t e  r i g h t s o f  a c t i o n  under the  communications1awto p r o t e c t  

against  unauthorized p r i v a t e  recep t i on  o f  s a t e l l i t e  s igna ls  under c e r t a i n  

circumstances, and t o  p r o t e c t  against  t h e f t  o f  cable serv ice ,  whether re1  ayed by 

s a t e l l i t e  o r  t e r r e s t r i a l  means. 

The l e g i s l a t i o n  was intended t o  permi t  market ing o f p r o g r a m i n g t o  home 

d i s h  users -- even i f  the  transmissions were n o t  encoded o r  scrambled -- i f  a  good 

149 I d .  - 
150 I d .  - 

"' Pub. L. 98-549, 98th Cong., 2d Sess., c o d i f i e d  a t  47 U.S.C. 4521 
sea. (1984). 



f a i t h  market ing program were i n  p lace.  15' The i n t e n t i o n  o f  t h e  l e g i s l a t i o n  

was not  t o  encourage scrarr~bl i ng but  t o  encourage programers t o  establ i sh a marketing 

program for  home d i sh  recept ion. Several programers establ i shed marketing systems, 

bu t  a g rea te r  number e lec ted  t o  encrypt  t he  sate1 1 i t e - d e l  i ve red  t e l e v i s i o n  s i g n a l .  

As was observed before  t h e  House copy r igh t  subcommittee du r ing  t h e  

99th Congress, "Scrambl i ng  protects the i n t e g r i t y  o f  the  s ignal .  A marketing scheme 

t h a t  permi ts  TVRO owners t o  'unscramble' s igna ls  i n  exchange f o r  a market-based 

payment prov ides the  nexus between the  i n t e r e s t s  o f  t he  consumer i n  r e c e i v i n g  

programming and t h e  r i g h t  o f  t he  producer t o  compensation." '53 Whi le t h e  

l e g i s l  a t i v e  scheme o f  the 1984 Cable Comniunications Pol i c y  Act permi t ted scrambl ing, 

o the r  proposed 1 eg i  s l  a t  i o n  would have declared a moratorium on scrambl i ng o r  

es tab l  ished a compulsory 1 icense p e r m i t t i n g  access t o  s igna ls .  Many l e g i s l a t o r s  

were concerned t h a t  r u r a l  Americans be assured cont inued access t o  t e l e v i s i o n  

programming. Some debated whether t h e  copy r igh t  law should be amended t o  ensure 

pub1 i c  access t o  sate1 1 i te-del ivered copyrighted materi  a1 s. Others debated whether 

t he re  should be a compulsory l i c e n s e  under the  communications law, and whether 

t h e  1984 Cable Act had a l ready created such a l i cense .  

H.R. 1769, in t roduced by Rep. Gregg w i t h  Reps. Rose and Chappie on 

March 27, 1985, would have amended sec t i on  705 o f  t h e  Communications Act  o f  1934 

15' 130 Cong. Rec. HI01 13 ( d a i l y  ed. Oct . 1, 1984) (statement o f  Rep. Gore). 

153 Hearinqs on C o ~ v r i q h t  and New Technoloqies Before the  Subcom. on Courts, 
C i v i l  L i b e r t i e s  and the  Admin i s t ra t i on  o f  J u s t i c e  o f  t h e  House Comm. on the  
Jud ic ia rv .  99th Cong., 1 s t  and 2d Sess. 145 (statement o f  Jack Va len t i  on beha l f  
o f  t h e  Motion P i c t u r e  Assoc ia t ion  o f  America) (Nov. 19, 1987), c i t e d  i n  
H.R. Rep. No. 887, 100th Cong. 2d Sess., pt .1, a t  12 n. 17 (1988). 



to impose a two-year ban on scrambl ing, "to a1 low for the development of marketing 

systems." This bill was referred to the Energy and Commerce Committee. 

In H.R. 3989, Rep. Sweeney introduced legislation to prohibit encoding 

of s a t e l l i t e - t r a n s m i t t e d t e l e v i s i o n  programming until decoding devices were fully 

available at reasonable prices. The bill, introduced on December 18, 1985, was 

referred to the Committee on Energy and Commerce. 

H.R. 1840, introduced on March 28, 1985, by Rep. Tauzin with Reps. 

Rose, Whittaker, and McEwen and referred to the Committee on Energy and Commerce, 

would have amended the Communications Act to "clarify pol icies" regarding the right 

toview satellite-transmittedtelevision programming. Thecompanion bill, S. 1618, 

was introduced on September 10, 1985, by Senators Gore and Cochran, and referred 

to the Committee on Commerce, Science, and Transportation. 

These bi 1 1  s in effect would have created an FCC-admini stered compul sory 

1 icense for private viewing of scrambled satellite signals, allowing the FCC to 

set prices, terms and conditions for the receipt of signals broadcast by sate1 1 i te 

and received by earth stations. They a1 so would have prohibited price discrimination 

against backyard dish owners compared with cab1 e subscribers, and prohibited the 

requiring of dish owners to lease or purchase decoding equipment from particular 

authorized sources. 

Register Ralph Oman, testifying on H.R. 1840, expressed the Copyright 

Office view that a compulsory 1 icense should be a last resort, but that if a 

compulsory 1 icense were imposed, then it should be administered by the Copyright 



O f f i c e ,  n o t  t he  FCC, " w i t h i n  the  s t r u c t u r e  o f  t he  Copyr ight  Law, r a t h e r  than the  

Communications Law. " 154 

The Copyr ight  O f f i c e  respondedto a quest ion fromchairman Kastenmeier 

on whether t he  copy r igh t  law should be amendedtoensure p u b l i c  access t o  s a t e l l i t e -  

de l i ve red  copy r igh t  ma te r i a l s .  One t h e o r e t i c a l  quest ion r a i s e d  by cons idera t ion  

o f  s a t e l l i t e  retransmissions under the Copyright Law was whether such retransmissions 

technical ly  are "performing" o r  d i s t r i bu t i ng  i n  such a way as t o  i n f r i nge  copyright. 155 

General Counsel Dorothy Schrader explored two possi b i l  i t i e s  f o r  ensuring 

p u b l i c  access and p r o t e c t i n g  t h e  i n t e r e s t s  o f  t he  copy r igh t  p r o p r i e t o r :  amending 

the d e f i n i t i o n  o f  publ i c  performance w i t h  f u r t h e r  exemptions f o r  p r i v a t e  performance 

(which she d i d  n o t  advocate); o r  amending the  law regard ing  publ i c  and p r i v a t e  

recept ion .  156 

Addressing suggestions t o  1 icense home dishes t h e  way jukeboxes were 

l i c e n s e d , w i t h  an annual maintenance fee, t he  General Counsel noted the  d i s t i n c t i o n  

154 Hearinqs Before the  Subcomm. on Courts, C i v i l  L i b e r t i e s  and the  
Admin i s t ra t i on  o f  J u s t i c e  o f  t he  House Comm. on the  Jud ic ia rv ,  99th Cong., 1 s t  
Sess. 78 (Nov. 20, 1985) (statement o f  Ralph Oman). 

15' One o f  t he  exc lus i ve  r i g h t s  granted t o  owners o f  copy r igh t  i s  t he  r i g h t  
o f  p u b l i c  performance. 17 U.S.C. §106(4). Hearinqs Before the  Subcomm. on Courts, 
C i v i l  L i b e r t i e s  and the  Admin i s t ra t i on  o f  J u s t i c e  o f  t he  House Comm. on the  
Judiciar_y, 99th Cong., 1 s t  Sess. 14 (Nov. 20, 1985)(statement o f  Ralph Oman). 
The terms "perform" and " p u b l i c l y , "  as broadly de f ined i n  sec t i on  101, inc lude 
t ransmiss ion of a performance by any means t o  the  pub l i c ,  i n c l u d i n g  s a t e l l i t e s .  
A p u b l i c  performance takes places when a copyr ighted work i s  t ransmi t ted  t o  t h e  
publ i c  v i a  s a t e l l  i t e .  Id. Under t r a d i t i o n a l  copy r igh t  1 aw, however, no 1 i a b i l  i t y  
e x i s t s  f o r  p r i v a t e  performance o fworks .  Mere recep t i on  o f a  broadcast performance 
i n  a p r i v a t e  home was n o t  t he re fo re  an a c t  o f  copy r igh t  in f r ingement .  Id. a t  11. 

156 - I d .  a t  79-80 (statement o f  Dorothy Schrader) . 



t h a t  d ishes  a re  i n  p r i v a t e  homes o r  yards,  w h i l e  jukeboxes a r e  i n  p u b l i c  p laces  

and a r e  p u b l i c  by na tu re .  157 

T h i s  publ  i c - p r i v a t e  dichotomy was a1 so addressed i n  tes t imony  by one 

concerned sate1 1 i t e  c a r r i e r  (Southern Sate1 1 i t e  Systems, I nc . )  i n  tes t imony  be fo re  

t h e  Subcommittee on Telecommunications, Consumer P r o t e c t i o n  and Finance o f  t h e  

House Committee on Energy and Commerce: 

. . . [ I ] f  Southern S a t e l l  i t e  de l  i v e r s  WTBS t o  
t h e  backyard d i s h  user  t h e r e  i s  no p r o v i s i o n  
i n  t h e  law f o r  a c o p y r i g h t  r o y a l t y  payment 
t o  t h e  c o p y r i g h t  owner. Al though i t  cou ld  
be argued t h a t  s i nce  Southern S a t e l l i t e  i s  
a comnon c a r r i e r  and s ince t he  TVRO d i s h  owner 
uses t h e  s i g n a l  f o r  p u r e l y  p r i v a t e  v iewing,  
t h e r e  i s  no c o p y r i g h t  l i a b i l i t y .  However, 
t h a t  p o s i t i o n  runs  d i r e c t l y  c o n t r a r y  t o  t h e  
ph i losophy  o f  3111 o f  t h e  Copyr igh t  Act ;  and 
as a r e s u l t  we be?&ve t h a t  i t  i s  a ve ry  
tenuous p o s i t i o n .  

Subcomni t t e e  Chairman Kastenmeier agreed w i t h  M r .  Oman and Ms. Schrader 

t h a t  any compulsory l i c e n s e  should be " i n  t h e  con tex t  o f  t h e  c o p y r i g h t  laws and 

n o t  i n  an ex te rna l  r e g u l a t i o n  by t h e  FCC. " 159 

On March 6, 1986, M r .  Kastenmeier wrote t o  Regis ter  Ralph Oman regard ing 

t h e  announcements t h a t  sate1 1 i t e  c a r r i e r s  were p l  anni  ng t o  enc ryp t  secondary 

t ransmiss ions  f o r  r e s a l e  t o  e a r t h  s t a t i o n  owners. 160 The Chairman i n q u i r e d  

157 I d .  - 
158 C i t e d  i n  H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1 , a t  14 (1988). 

See a l s o  s u w a  no te  138 and accompanying t e x t  d i scuss ing  t h e  Copyr igh t  O f f i c e ' s  -- 
amicus b r i e f s  on t h e  "publ  i c  performance" i s sue  i n  Eastern Microwave and WGN 
Con t i nen ta l  . 

159 - I d .  (s ta tement  o f  Robert  W. Kastenmeier) . 
160 L e t t e r  from Chairman Robert W. Kastenmeier t o  Reg is te r  Ralph Oman (March 

6, 1986). 



about t h e  c o p y r i g h t  r a m i f i c a t i o n s  o f  such e n c r y p t i o n  and p o t e n t i a l  r e s a l e ,  " i n  

p a r t i c u l a r  whether t h e  p r o v i s i o n s  o f  17 U.S.C. s e c t i o n  Ill (a) (3)  ba r  scrambl ing 

o r  p r o h i b i t  r e s a l e  f o r  descrambl ing and r e c e i p t  o f  t h e  t ransmiss ion . "  

I n  h i s  response t o  t h e  Chairman's request ,  t h e  Reg i s te r  s e t  f o r t h  h i s  

" p r e l  im ina ry  judgment" t h a t  t h e  s a l e  and 1  i c e n s i n g  o f  descrambl i n g  dev ices  t o  

s a t e l l i t e  e a r t h  s t a t i o n  owners by s a t e l l i t e  c a r r i e r s  f a l l s  o u t s i d e  t h e  purv iew 

o f  s e c t i o n  111(a)(3) ,  particularlywherethecarrier i t s e l f  enc ryp t  s t h e  s i g n a l .  162 

The R e g i s t e r  noted t h a t  t h e  c o u r t s  had never addressed t h e  ques t i on  

o f  whether sate1 1  i t e  r e s a l e  c a r r i e r s  can encrypt secondary transmissions and 1  icense 

descrambl ing dev ices.  He a l s o  observed t h a t  "where t h e  r e s a l e  c a r r i e r  r ece i ves  

t h e  s i g n a l  a l r eady  scrambled through a  d i r e c t  feed f rom t h e  p r ima ry  t r a n s m i t t e r ,  

one c o u l d  argue t h a t  t h e  c a r r i e r  has n o t  charlged t h e  s i g n a l  i n  any way, and t h a t  

t h e  1  i cens ing  o f  descrambl i n g  devices does no t  c o n s t i t u t e  con t ro l  o f  t h e  r e c i p i e n t s .  " 

"This  p rac t i ce , "  wrote t h e  Register,  "might be defended as analogous t o  t h e  e x i s t i n g  

p r a c t i c e  o f  supp l y i ng  some cab le  system w i t h  r e t r ansm iss ion  serv ices ,  i.e., those  

who pay, r e c e i v e  t h e  serv ice ;  those who do n o t  pay a re  denied se rv i ce . "  

The Reg i s te r  concluded, however, " t h a t  t h e  1  i c e n s i n g  o f  descra~i ib l  i n g  

dev ices l o g i c a l l y  f a l l s  o u t s i d e  o f  t h e  scope o f  s e c t i o n  111." He exp la i ned  t h a t  

Congress had n e i t h e r  approved, i m p l i c i t l y  o r  e x p l i c i t l y ,  n o r  even contemplated 

t h i s  t ype  o f  a c t i v i t y  i n  g r a n t i n g  t h e  exemption t o  pass ive  c a r r i e r s ,  1  i ke te lephone 

161 I d .  See a l s o  H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  13 - -- 
(1988) . 

162 L e t t e r  from Regis ter  Ralph Oman t o  Chairman Robert W .  Kastenmeier (March 
17, 1986). 

163 I d .  - 



companies. The development o f  r e s a l e  s a t e l l i t e  c a r r i e r s  has been seen as a 

techno1 o g i c a l  advancement t h a t  enabled cab le  systems t o  o f f e r  t h e  programming t h a t  

Congress au tho r i zed  the111 t o  c a r r y  through s e c t i o n  111. 164 

"However, " t h e  Regi s t e r  cont inued,  " i n  s e l l  i ng o r  r e n t i n g  descrambl i ng 

dev ices  t o  some e a r t h  s t a t i o n  owners, t h e  c a r r i e r s  would appear t o  e x e r c i s e  c o n t r o l  

over  t h e  r e c i p i e n t s  of t h e  programming," and would t h e r e f o r e  n o t  qual  i f y  f o r  t h e  

s e c t i o n  l l l ( a ) ( 3 )  exemption. 

The Copyr igh t  O f f i c e  thus  concluded i n  1986 t h a t  t h e  r e s a l e  c a r r i e r  

requ i red  t h e  consent o f  t he  copyr igh t  owner o f  t he  under ly ing  programming t o  encrypt 

secondary t ransmi  s s i  ons . 165 

The f o l l o w i n g  year, i n  1987, NBC f i l e d  s u i t  against  S a t e l l i t e  Broadcast 

Networks, I nc .  (SBN) c l a i m i n g  t h a t  SBN's sate1 1 i t e  rebroadcasts  were copy r i gh t  

i n f r i ngemen t .  166 The i ssue  was whether SBN was a cab le  system under s e c t i o n  

111. 167 The d i s t r i c t  c o u r t  h e l d  t h e  s a t e l l i t e  c a r r i e r s  were n o t  cab le  systems. 

As t h e  House Report  on t h e  Sate11 i t e  Home Viewer Ac t  o f  1988 observed: 

Other  e n t i t i e s  have asser ted t h a t  t hey  migh t  
qual i f y  as a "cab1 e system" under sec t ion  11 1, 
thereby being e n t i t l e d  t o  a compulsory l i cense  
under e x i s t i n g  law. One o f  these e n t i t i e s  
which has espoused t h i s  t h e o r y  has been cha l -  
1 enged by t h e  t h r e e  ma jo r  t e l e v i s i o n  networks 
and t h e i r  a f f i l i a t e s ,  and i s  now t h e  sub jec t  
o f  severa l  l a w s u i t s  i n  Federal  cou r t s .  The 
outcome o f  these  l a w s u i t s  i s  p r e s e n t l y  

164 I d .  - 
165 I d .  - 
' NBC v. S a t e l l i t e  Broadcast Networks, 940 F.2d 1467, 1468 (11 th  C i r .  

1991); d iscuss ion ,  i n f r a .  

167 I d .  - 



unknown. Whi 1 e the Committee expresses no 
view about the merits of the positions 
advanced by the parties to these lawsuits, 
it be1 ieves that the pub1 ic interest will be 
served by creating a new statutory license 
that is tailored to the specific circum,sJ.ances 
of satellite-to-home distribution. 

The Committee concluded that legislation was necessary to meet the 

concerns of home dish owners and sate1 1 ite carriers "and to foster the efficient, 

widespread del ivery of programming via sate1 1 i te. " 

As an outcome of the hearings during the 99th Congress, a proposal 

affecting earth station owners was processed through the full Committee. H.R. 

5126, the predecessor bill to H.R. 2848 in the 100th Congress, was drafted by 

subcommittee Chairman Kastenmeier and Reps. Wirth, Synar, and Boucher, to create 

a temporary compulsory 1 icense for satell i te carriers. The bill was not taken 

to the House floor due to time constraints. 170 

H.R. Rep. No. 887, lOOthCong., 2dSess. pt. 1, at 14 (1988). 

169 Id. - 
1 70 Id. at 30-31. - 



V I I .  THE SATELLITE HONE VIEWER ACT 

The " S a t e l l i t e  Home Viewer Copyr igh t  Ac t  o f  1988," 171 crea ted  a  

s t a t u t o r y  l i c e n s e  f o r  s a t e l l i t e  c a r r i e r s  t o  r e t r a n s m i t  d i s t a n t  broadcast  s i g n a l s  

o f  supe rs ta t i ons  t o  d i s h  owners f o r  p r i v a t e  home v iewing.  172 The Act  l e g i s l a t e d  

two d i f f e r e n t  1  i cens ing  phases. Dur ing  t h e  f i r s t  f o u r  yea r  phase, t h e  c o p y r i g h t  

r o y a l t y  i s  s t a t u t o r i l y  e s t a b l i s h e d  a t  a  f l a t  r a t e  per  month per  subsc r i be r  f o r  

each rece i ved  s u p e r s t a t i o n  s i g n a l .  D u r i n g t h e  second phase, w h i c h l a s t s t w o y e a r s ,  

r a t e s  a re  s e t  by n e g o t i a t i o n  and b i n d i n g  a r b i t r a t i o n .  A f t e r  s i x  years,  t h e  e n t i r e  

l e g i s l a t i o n  i s  te rmina ted  by a  "sunset"  p r o v i s i o n .  

A.  How t h e  License Works. 

The S a t e l l i t e  Home Viewer Act o f  1988 t o o k  e f f e c t  on January 1, 1989. 

The purpose o f  t h e  l e g i s l a t i o n  was t o  c r e a t e  an i n t e r i m  s t a t u t o r y  1  i cense  i n  t h e  

Copyr igh t  Act  f o r  sate1 1  i t e  c a r r i e r s  t o  r e t r a n s m i t  t e l e v i s i o n  broadcast  s i g n a l s  

o f  supe rs ta t i ons  and network s t a t i o n s  t o  e a r t h  s t a t i o n  owners f o r  p r i v a t e  home 

v iewing.  The l aw  was meant t o  c l a r i f y  t h e  l e g a l  s t a t u s  o f  s a t e l l i t e  c a r r i e r s  t h a t  

market o r  s e l l  t h e  serv ice  o f  d e l i v e r i n g  s i gna l s  t h a t  embody copyr ighted programming, 

and i n s u r e  t h a t  e a r t h  s t a t i o n  owners would have access t o  t h a t  programming, w h i l e  

p r o t e c t i n g  t h e  e x i s t i n g  n e t w o r k l a f f i l i a t e  d i s t r i b u t i o n  system t o  t h e  e x t e n t  t h a t  

i t  i s  successfu l  i n  p r o v i d i n g  na t ionwide  programming. The Ac t  was in tended t o  

balance t h e  r i g h t s  o f  c o p y r i g h t  owners, by ensur ing  payment f o r  t h e  use o f  t h e i r  

171 Act  o f  November 16, 1988, Pub. L.  100-667, 102 S t a t .  3949. 

172 See Appendix D  f o r  a  d i scuss ion  o f  t h e  development o f  s a t e l l i t e  
techno1 ogy . 



p r o p e r t y  r i g h t s ,  w i t h  t h e  i n t e r e s t s  o f  s a t e l l i t e  d i s h  owners i n  access t o  

programming, e s p e c i a l l y  i n  underserved areas. 173 

The Ac t  c rea ted  a  s t a t u t o r y  l i c e n s i n g  system by adding a  new s e c t i o n  

119 t o  t h e  1976 Copyr igh t  Ac t  t h a t  permi ts ,  upon payment o f  a  r o y a l t y  fee, secondary 

t r ansm iss ion  o f  " supe rs ta t i on "  and network s i g n a l s  t o  s a t e l l i t e  home dishowners 

o r  t o  a  d i s t r i b u t o r  t h a t  has con t rac ted  w i t h  a  s a t e l l i t e  c a r r i e r  t o  p rov ide  t h e  

s i g n a l s  t o  s a t e l l i t e  dishowners, p rov ided  t h a t  such s i g n a l s  a re  f o r  p r i v a t e  home 

v iewing.  1 74 

The l aw  d e f i n e s  a  " supe rs ta t i on "  as a  t e l e v i s i o n  broadcast  s t a t i o n ,  

o t h e r  t han  a  network s t a t i o n ,  l i censed  by t h e  Federal  Communications Commission 

t h a t  i s  seconda r i l y  t r a n s m i t t e d  by a  s a t e l l i t e  c a r r i e r .  The t e rm  g e n e r a l l y  

r e f e r s  t o  independent, commercial broadcast  s t a t i o n s  t r a n s m i t t e d  na t ionwide  t o  

cab1 e  systems and t h e i r  subscr ibers by means o f  r esa le  sate1 1  i t e  c a r r i e r s .  Examples 

commonly i n c l u d e  WTBS-TV, (A t l an ta ) ,  WWOR (New York), and WGN-TV (Chicago).  1 76 

The law s p e c i f i e s  t h a t  secondary t ransmiss ions  o f  network s i g n a l s  t o  

sate1 1  i t e  d i  showners may only  be made t o  viewers res id ing  i n  "unserved house- holds". 1 77 

P r i v a t e  i n d i v i d u a l s  l i v i n g  i n  "unserved households" a re  those who (1) l i v e  i n  

an area where t hey  cannot r e c e i v e  an acceptable,  o r  "grade €3" network TV s i g n a l  

1 73 I d .  a t  8-14. - 
1 74 Overs iqh t  Hearinqs Be fo re  t h e  Subcomm. on I n t e l l e c t u a l  Proper tv  and 

J u d i c i a l  A d m i n i s t r a t i o n  o f t h e  House Comm. o n t h e J u d i c i a r v ,  102nd Cong., I s t S e s s .  
3 (1991) (s ta tement  o f  Dorothy Schrader, Assoc ia te  Reg i s te r  o f  Copyr igh ts  f o r  Legal 
A f f a i r s )  ( h e r e i n a f t e r  1991 Overs iqh t  Hear inqs) .  

17 U.S.C. ! j119(d)(9).  

176 1991 Overs iqh t  Hearinqs, supra a t  2  n.2. 

177 17 U.S.C. !j119(a) (2) (B) .  



(as d e f i n e d  by t h e  FCC) by us ing  a conven t iona l  r o o f t o p  antenna, and (2)  have no t ,  

w i t h i n  90 days be fo re  t h e  da te  on which t h a t  household s i gns  up t o  r e c e i v e  

re t ransm iss ions  by a s a t e l l i t e  c a r r i e r  o f  a  network s t a t i o n ,  subscr ibed  t o  a  cab le  

system t h a t  p rov ides  t h e  s i g n a l  of a  s t a t i o n  a f f i l i a t e d  w i t h  t h a t  network.  1 78 

I f  a s a t e l l  i t e  c a r r i e r  p rov ides  an unserved household w i t h  a  network 

s i g n a l  pursuant  t o  t h e  s t a t u t o r y  l i c e n s e ,  i t  must subniit  t o  t h e  network t h a t  owns 

o r  i s  a f f i l i a t e d  w i t h  t h e  s t a t i o n  t r a n s m i t t e d  a l i s t  o f  nanies and addresses o f  

a1 1 subsc r i be rs  t h a t  r e c e i v e  t h a t  s i g n a l .  The 1 i s t  must be updated by t h e  

s a t e l l i t e  c a r r i e r  monthly,  and f a i l u r e  t o  do so c o n s t i t u t e s  c o p y r i g h t  i n f r i n g e -  

ment. 180 

Sect ion  119 p rov ides  f o r  a  month ly  s t a t u t o r y  r o y a l t y  f e e  o f  12 cen t s  

pe r  subsc r i be r  pe r  s u p e r s t a t i o n  rece i ved  f rom a s a t e l l i t e  c a r r i e r ,  and t h r e e  cen t s  

pe r  subsc r i be r  f o r  each network s i gna l  r ece i ved  by t h e  subsc r i be r .  18' Royal t i e s  

a re  c o l l e c t e d  on a semiannual b a s i s  i n  t h e  L i cens ing  D i v i s i o n  o f  t h e  Copyr igh t  

O f f i c e ,  c a l c u l a t e d  f o r  each s i x  month p e r i o d  on a month ly  bas is ,  and must be 

submi t ted  a long  w i t h  a  statement o f  account form one month a f t e r  t h e  c l o s i n g  da te  

o f  each account ing  pe r i od .  Payments under t h e  government-set r a t e  came t o  more 

than  f i v e  and a h a l f  m i l l i o n  d o l l a r s  i n  t h e  f i r s t  two years  o f  t h e  Ac t .  These 

l 7  - I d .  a t  §119(d)(10).  

l 7  - I d .  a t  §119(a)(2)(C).  

180 - I d .  a t  §119(a)(3) .  

181 1991 Overs iqh t  Hearinqs, supra no te  174, a t  4. 



f ees  were depos i ted  w i t h  t h e  U.S. Treasury f o r  d i s t r i b u t i o n  t o  c l a iman ts  by t h e  

Copyr igh t  Royal t y  T r i  bunal . 182 

B. R e l a t i o n s h i  D between Sec t i on  111 and Sec t i on  119 o f  t h e  Copy r i qh t  Act. 

There i s  a  s i g n i f i c a n t  i n t e r a c t i o n  between s e c t i o n s  111 and 119 o f  

T i t l e  17. The S a t e l l i t e  Home Viewer Copyr ight Act  amended sec t i on  l l l ( a )  by i n s e r t i n g  

a  new clause (4) t o  c l a r i f y  t h a t  t h e  "passive" c a r r i e r  exemption i n  sec t ion  111(a) (3) 

does n o t  apply  t o  t he  market ing o f  encrypted s i gna l s  t o  home dishowners. A  s a t e l l i t e  

c a r r i e r  t h a t  re t ransmi ts  superstat ions and network s ta t i ons  f o r  p r i v a t e  home viewing 

by home dishowners i s  exempted f rom c o p y r i g h t  i n f r i ngemen t  f o r  such t r ansm iss ion  

i f  i t  secures a  s t a t u t o r y  l i c e n s e  under s e c t i o n  119. 

The Ac t  a1 lows s a t e l l  i t e  c a r r i e r s  t o  c o n t r a c t  w i t h  d i s t r i b u t o r s ,  

i n c l  u d i  ng cab1 e  systems, t o  market se rv i ces  and c o l  1  e c t  r o y a l  t i e s  . An amendment 

t o  s e c t i o n  l l l ( d ) ( l ) ( A )  c l a r i f i e s  t h e  o b l i g a t i o n s  o f  t h e  p a r t i e s  i n  such 

d i s t r i b u t o r s h i p  a c t i v i t i e s .  I n  essence, a  cab le  system t h a t  serves home 

dishowners omi ts  t h e  gross r e c e i p t s  f rom t h a t  s e r v i c e  i n  f i l  i n g  under t h e  s e c t i o n  

111 cab le  l i c e n s e :  t h e  s t a t e l l i t e  c a r r i e r  pays t h e  r o y a l t y  under s e c t i o n  119. 

The S a t e l l i t e  Home Viewer Ac t  e x p l i c i t l y  p rov ides  t h a t  n e i t h e r  t h e  

cab le  compulsory 1  i cense  n o r  t h e  exemptions o f  s e c t i o n  111, such as t h e  pass ive  

c a r r i e r  exemption, can be const rued d u r i n g  t h e  s ix -year  1  i cense  p e r i o d  t o  apply  

t o  s a t e l l i t e  secondary t ransmiss ions .  Unless t h e  s e c t i o n  119 l i c e n s e  i s  

182 I d .  a t  4-6. - 

la3 H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  17 (1988). 



obtained, s a t e l l i t e  secondary t ransmiss ion  f o r  p r i v a t e  home v iewing  can take  p lace  

o n l y  w i t h  t h e  c o p y r i g h t  owner's consent. 184 

The House Report  accompanying the  b i  11 speci  f i c a l  l y  noted, however: 

[N lo th ing  i n  t h i s  Ac t  i s  in tended t o  r e f l e c t  
any view as t o  t h e  proper  i n t e r p r e t a t i o n  of 
s e c t i o n  111 o f  t h i s  t i t l e  p r i o r  t o  enactment 
o f  t h i s  Act,  o r  a f t e r  t h i s  a c t  ceases t o  be 
e f f e c t i v e  on December 31, 1994. I n  ~ a r t i c u -  
l a r .  no th inq  i n  t h i s  Act  i s  in tended t o  
r e f 1  e c t  any view concerni  nq whether. ~ r i  o r  
t o  enactment o f  t h i s  Act. o r  f o l l o w i n q  t h e  
te rm ina t i on  o f  t h i s  Act. an e n t i t y  t h a t  
r e t r a n s m i t s  t e l e v i s i o n  broadcast s i qna l  s  bv 
sate1 1  i t e  t o  ~ r i  vate  homes cou ld  aual i f y  as 
a  "cab le  systemn under s e c t i o n  l l l ( f )  o r  
as a  ~ a s s i v e  c a r r i e r  under t he  s e c t i o n  
l l l ( a ) ( 3 ) .  la' 

C. E x p i r a t i o n  o f  t h e  Act. 

The S a t e l l i t e  Home Viewer Ac t  w i l l  sunset a f t e r  s i x  years on December 

31, 1994. Al though p r i v a t e  agreements as t o  t h e  r o y a l t y  f e e  may be negot ia ted  

v o l u n t a r i l y  a t  any t ime, t he  s t a t u t o r y  1  icense w i l l  end on December 31, 1992, and 

t h e  two-year vo lun ta ry  1  icense phase begins. '" The l e g i s l a t i o n  i s  premised 

onencouragingtheestablishmentofamarketplace1icens~ingmechanismforsatel1ite 

c a r r i e r s ,  so sec t ions  1 1 9 ( c ) ( l )  and 119 (c ) (2 ) (C)  p rov ide  t h a t  a  f ee  s e t  a t  any 

t ime  by vo lun ta ry  n e g o t i a t i o n  among sate1 1  i t e  c a r r i e r s ,  d i s t r i b u t o r s  and 

copyr ight  owners w i  11 supersede the  s ta tu to ry  r a t e  o r  a  r a t e  deter~i i ined by compulsory 

a r b i t r a t i o n .  187 

184 I d .  a t  27. - 

Id.  (emphasis added). - 
186 I d .  a t  3-4. - 

H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  23 (1988). 



The second phase o f  t h e  Ac t  i s  premised on a  f i n d i n g  t h a t  n e g o t i a t i o n s  

among s a t e l l i t e  c a r r i e r s ,  d i s t r i b u t o r s  and c o p y r i g h t  owners i s  an i n t e r i m  s tep  

between t h e  s t a t u t o r y  l i c e n s i n g  p r o v i s i o n s  o f  t h e  Ac t  (phase one) and t h e  

marketp l  ace. 

The j o i n t  a c t i v i t y  aniorlg sate1 1  i t e  c a r r i e r s ,  
d i s t r i b u t o r s  and c o p y r i g h t  owners would 
general 1  y be pro-con~pet i t i ve s ince t he  market 
i n v o l v i n g d i s t r i b u t i o n  o f  t e l e v i s i o n  s i g n a l s  
by s a t e l l i t e s  t o  e a r t h  s t a t i o n  owners i s  
dispersed among m i  11 ions o f  households spread 
throughout  t h i s  coun t r y  and a l s o  s i nce  t h e  
l e g i s l a t i o n  i s  expected t o  encourage new 
e n t r a n t s  t o  p a r t i c i p a t e  i n  t h e  d i s t r i b u t i o n  
process. Negot ia t ion  o f  i n d i v i d u a l  copyr igh t  
r o y a l t y  agreements i s  n e i t h e r  f e a s i b l e  n o r  
economic. It would be c o s t l y  and i n e f f i c i e n t  
f o r c o p y r i g h t h o l d e r s t o  at tempt  t o  n e g o t i a t e  
and en fo rce  agreements w i t h  d i s t r i b u t o r s  and 
i n d i v i d u a l  households when t h e  revenues 
p r o d u ~ e q ~ b y  a  s i n g l e  e a r t h  s t a t i o n  a re  so 
smal l  . 

I n  J u l y  o f  1991, t h e  Copyr igh t  Roya l t y  T r i buna l ,  which d i s t r i b u t e s  

t h e  r o y a l t i e s  c o l l e c t e d  under t h e  s a t e l l i t e  c a r r i e r  s t a t u t o r y l i c e n s e t o t h e  owners 

o f  r e t r a n s m i t t e d  programming, pub l i shed  a  n o t i c e  i n  t h e  Federal  Reg i s te r  about 

t h e  s t a r t  o f  n e g o t i a t i o n s  t o  determine a  reasonable r o y a l t y  f e e  t o  be p a i d  by 

s a t e l l  i t e  c a r r i e r s  f o r  t h e  remain ing two years  u n t i l  t h e  Ac t  exp i res .  S a t e l l  i t e  

c a r r i e r s ,  d i s t r i b u t o r s ,  and copyr igh t  owners e n t i t l e d  t o  r o y a l t y  fees w i l l  nego t ia te  

t h e  r a t e  among themselves, o r  through des ignated common agents. Copies o f  t h e  

agreements must be f i l e d  w i t h  t h e  Reg i s te r  w i t h i n  30 days o f  execu t ion .  189 

188 I d .  a t  24. - 
189 I d .  a t  5. - 



For  those p a r t i e s  n o t  a l r eady  sub jec t  t o  v o l u n t a r y  agreements, an 

a r b i t r a t i o n  panel w i l l  recommend t h e  p roper  r o y a l t y  fees under 17 U.S.C. 

§119(c) (3) (A). Once accepted by t h e  Tr ibunal  as cons is ten t  w i t h  t h e  terms o f  sec t ion  

119(c) (3) (D) ,  t h e  fees become b i n d i n g  on a l l  p a r t i e s  n o t  then  sub jec t  t o  a v o l u n t a r y  

agreement. Sec t i on  119(c)(3)(D) p r o v i d e s g u i d e l i n e s  bywh i ch  t h e  A r b i t r a t i o n  Panel 

s h a l l  determine r o y a l t y  fees. The Panel must cons ider  t h e  approximate average 

c o s t  t o  a  cab le  system f o r  t h e  r i g h t  t o  seconda r i l y  t r a n s m i t  t o  t h e  pub1 i c  a  p r imary  

t ransmiss ion  made by a  broadcast s t a t i o n .  190 

Congress intended t h a t  s a t e l l i t e  c a r r i e r s  pay a  fee f o r  t he  retransmis- 

s i o n  of supe rs ta t i ons  and network s t a t i o n  s t h a t  approx imates the  fees  p a i d  by cab le  

systems engaged i n  t h e  same o r  s i m i l a r  a c t i v i t i e s .  The fees  e s t a b l i s h e d  under 

v o l u n t a r y  agreements o r  proposed i n  n e g o t i a t i o n s  a re  r e l e v a n t  as i n d i c a t i o n s  o f  

t h e  approximate f r e e  market va lue  o f  t h e  l i c e n s e s  a t  i ssue .  The r a t e  r a t i f i e d  

by t h e  CRT pursuant  t o  t h e  compulsory a r b i t r a t i o n  procedure i s  rev iewab le  by t h e  

D i s t r i c t  o f  Columbia C i r c u i t  Cour t  o f  Appeals. 191 The fees  remain i n  e f f e c t  

u n t i l  December 31, 1994, when a l l  p r o v i s i o n s  o f  s e c t i o n  119 exp i re .  192 

The b i l l  "sunsets"  because o f  t h e  "assumption t h a t  Congress should 

impose a  compulsory l i c e n s e  o n l y  when t h e  marketp lace cannot s u f f i c e . "  193 AS 

noted i n  t h e  House Report :  

190 H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  25 (1988). A t  
t h i s  w r i t i n g ,  t he  compulsory a r b i t r a t i o n  procedure has been invoked, but  no deci  s ion  
has been reached. 

191 I d .  - 
19' Overs iqh t  Hearinqs, supra, a t  5. 

193 H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  15 (1988). 



A f t e r s i x y e a r s ,  t he  pa r t i esundoub ted l yw i11  
r e p o r t  back t o  Congress on t h e  success o r  
f a i l u r e  o f  t h i s  two-phase p lan.  I n  t h e  
meantime, an e x c i t i n g  new communications 
techno1 ogy -- sate1 1  i t e  ear th  s ta t i ons  -- wi 11 
be a1 1  owed t o  develop and f l o u r i s h  assuming, 
o f  course, t h a t  t he  paramekfrs o f  t h e  
copy r i gh t  1  aw are respected. 

194 I d .  See a l s o  Hearinqs Before t h e  Subcomm. on I n t e l l e c t u a l  Proper t  
and ~ u d i c i a l  R m i n i s t r a t i o n  o f  t h e  House Comm. on t h e  J u d i c i a r v ,  102nd Cong., Is: 
Sess. 7-8 (1991) (statement o f  Andrew R. Paul, Senior Vice Pres ident ,  Sate1 1  i t e  
Broadcast ing and Communications Assoc .) ( t e s t i f y i n g  as t o  SBCA' s  view t h a t  i t  would 
"be appropriate f o r  the  Subcomnittee t o  begin a  review o f  t he  e f f e c t  o f  t he  s a t e l l i t e  
1  icense n o t  o n l y  as i t  enables t h e  de l  i v e r y  o f  broadcast programming t o  TVRO 
subscr ibers,  bu t  a l so  how i t  encourages the  development o f  communications p o l i c y  
b y f o s t e r i n g c o m p e t i t i o n  i n  thev ideomarke tp lace .  It i s  our  view t h a t  an extension 
o f  t h e  1  icense beyond 1994 would w e l l  serve bo th  our  communications po l  i c y  and 
t h e  s a t e l l i t e  v iewing p u b l i c " ) .  



V I I I .  EXANINATION OF CURRENT ISSUES UNDER THE SATELLITE CARRIER LICENSE 

A. Assessment o f  t h e  Ac t ' s  Ove ra l l  E f f ec t i veness .  

On t h e  whole t he  Copyr ight  O f f i c e  has n o t  encountered problems w i t h  

the s a t e l l i t e  c a r r i e r  1 icense system and apparent ly n e i t h e r  have the  p a r t i e s  af fected 

by t h e  Act .  As i t  noted i n  tes t imony  a t  t h e  House Overs igh t  Hearings, t h e  O f f i c e  

has found t h e  sate1 1 i t e  c a r r i e r  1 icense r e 1  a t i v e l y  easy t o  admin is te r .  195 

As o f  1988, c l ose  t o  2 m i l l  i o n  American households had home s a t e l l i t e  

d ishes.  196 Today, t h e r e  a re  an est imated 3.6 m i l l  i o n  home s a t e l l  i t e  d i s h  owners. 197 

There a re  approx imate ly  75 unscran~bl ed serv ices  and 84 s u b s c r i p t i o n  se rv i ces  

a v a i l a b l e  t o  d i s h  owners. 19' The s a t e l l i t e  c a r r i e r  depos i t s  have a l s o  s t e a d i l y  

increased f rom $2,423,557.50 i n  1989, t h e  f i r s t  year  o f  t h e  compulsory l i cense ,  

t o  $3,663,303.45 i n  1991. 199 

B. Unresol ved Issues. 

A few r e l a t e d  issues,  however, have a r isen .  

1. Sta tus  o f  P u b l i c  Broadcast inq Serv ice  S ta t i ons .  

I t  i s  unc lea r  whether Pub l i c  Broadcast ing Serv ice  s t a t i o n s  q u a l i f y  

as "network" s t a t i o n s  under s e c t i o n  119. The O f f i c e  i n i t i a l l y  concluded t h a t  PBS 

195 Overs igh t  Hearinqs, supra, a t  5. 

19' H.R. Rep. No. 887, 100th Cong., 2d Sess. p t .  1, a t  11 (1988). 

197 Sate1 1 i t e  Broadcast ing and Communications Assoc ia t ion ,  "Sate1 1 i t e  TV 
Facts A t  A Glance," 1992, a t  1. 

198 I d .  - 

S e e A p p . E f o r s t a t i s t i c s o n s a t e l l i t e c a r r i e r f i l i n g s .  - 



should be t r e a t e d  as a  network,  based on a  re fe rence  i n  t h e  House Energy 

and Comnerce Comni t t e e  Report: ". . . [Tlhe new s t a t u t o r y  1  icense f o r  re t ransmiss ions 

o f  network s t a t i o n s  app l i es ,  a t  t h e  p resen t  t ime,  e x c l u s i v e l y  t o  those  s t a t i o n s  

owned by o r  a f f i l i a t e d  w i t h  t h e  t h r e e  major  commercial networks (ABC, CBS, and 

NBC) and t h e  s t a t i o n s  assoc ia ted  w i t h  t h e  P u b l i c  Broadcas t ing  Serv ice . "  'O' 

Subsequently, however, PBS argued i n  comments f i l e d  w i t h  t h e  O f f i c e  

t h a t  accord ing  t o  t h e  d e f i n i t i o n s  o f  "network s t a t i o n "  and " s u p e r s t a t i o n "  i n  t h e  

Act, and according t o  language i n  t he  House Jud i c i a r y  Comni t t e e ' s  r e p o r t  and hear ings 

on t h e  S a t e l l i t e  Home Viewer Ac t ,  re fe rences  t o  network s t a t i o n s  meant a f f i 1  i a t e s  

o f  t h e  t h r e e  corrrmercial networks o n l y .  202 

Having argued t h a t  PBS s t a t i o n s  a re  supe rs ta t i ons  under t h e  Act,  PBS 

never the less  wanted i t s  s t a t i o n s  t o  be t r e a t e d  as network s t a t i o n s  f o r  purposes 

o f  t h e  scope o f  t h e  1  icense and t h e  r o y a l t y  r a t e .  Retransmiss ions o f  PBS member 

s t a t i o n s  under s e c t i o n  119 would be con f i ned  t o  homes i n  "unserved areas," and 

t he  t h ree  cent  r o y a l t y  r a t e  would apply f o r  re t ransmiss ion o f  PBS s ta t i ons ,  according 

t o  PBS' con ten t i ons .  203 

The Copyr igh t  O f f i c e  concluded t h a t  t h e r e  i s  a  need f o r  Congress t o  

c l a r i f y  t h e  s t a t u s  o f  PBS s t a t i o n s  under t h e  Ac t .  U n t i l  such c l a r i f i c a t i o n  i s  

54 Fed. Reg. 8,350, 8,352 (1989). 

201 134 Cong. Rec. 10426, 100th Cong., 2d Sess. (October 19, 1988). 

202 1991 Overs iqh t  Hearinqs, supra no te  174, a t  7 .  

203 I d .  The con fus ion  arose because t h e  o r i g i n a l  House b i l l  (H.R. 2848) 
d i d  n o t  a p p l y t o  noncommercial broadcast  s t a t i o n s .  Dur ing  t h e  l e g i s l a t i v e  process, 
d e t a i l e d  p r o v i s i o n s  were added w i t h  r espec t  t o  networks and underserved areas. 
PBS a1 so be1 a t e d l y  asked t o  be covered by t h e  b i l l .  The amendments by two d i f f e r e n t  
committees were n o t  harmonized. 



made, t h e  O f f i c e  i s  accep t ing  f i l i n g s  f rom s a t e l l i t e  c a r r i e r s  us ing  e i t h e r  t h e  

t h r e e  cen t  r o y a l t y  r a t e  o r  t h e  12 cen t  r o y a l t y  r a t e  as a p p l i e d  t o  secondary 

t r ansm iss ion  o f  PBS s t a t i o n s .  

2. Networks Share i n  S a t e l l i t e  Roya l t i es .  

I n  December o f  1990 a  group o f  about 100 producers and/or synd i ca to r s  

o f  t e l e v i s i o n  se r i es ,  spec ia l s ,  and movies (Program Suppl i e r s )  f i l e d  a  mot ion w i t h  

t h e  CRT f o r  a  r u l i n g  t h a t  c o p y r i g h t  owners o f  network programs a re  n o t  e n t i t l e d  

t o  share i n  t h e  s a t e l l i t e  c a r r i e r  r o y a l t y  fees.  204 

The CRT de te r~ i i i ned  t h a t  network program owners a re  e n t i t l e d  t o  share 

i n  t h e  s a t e l l i t e  c a r r i e r  r o y a l t y  fund, based on a  c l e a r  and unambiguous read ing  

o f  t h e  terms o f  17 U.S.C. 9119. The T r i buna l  determined t h a t  t h e  Act  i n s t r u c t s  

i t  t o  d i s t r i b u t e  s a t e l l i t e  c a r r i e r  r o y a l  t i e s  t o  those  c o p y r i g h t  owners whose works 

were r e t r a n s m i t t e d  by s a t e l l i t e  c a r r i e r s  t o  home dishowners.  205 

3. FCC I n q u i r i e s  and P r i c e  D i s c r i m i n a t i o n .  

When Congress enacted s e c t i o n  119, i t  i nc l uded  language d i r e c t i n g  t h e  

FCC t o  conduct t h r e e  r e l a t e d  s tud ies .  The f i r s t  was an i n v e s t i g a t i o n  o f  t h e  need 

f o r  a  u n i v e r s a l  scrambl i n g  s tandard f o r  s a t e l l  i t e  programming. ' 0 6  The FCC i n q u i r y  

dea ls  w i t h  a l l  s a t e l l i t e  cab le  programming and i s  n o t  l i m i t e d  t o  supe rs ta t i ons  

and network s t a t i o n s .  

204 I d .  a t  7-8. T h i s  i s sue  arose because d i s t r i b u t i o n s  under t h e  cab le  
1  icense o f  sec t ion  111 are r e s t r i c t e d  t o  owners o f  "nonnetwork t e l e v i s i o n "  programs. 
Sec t ion  119 does n o t  have t h i s  r e s t r i c t i o n .  

205 I d .  a t  8 .  - 
206 I n q u i r y  I n t o  the  Need f o r  a  Universa l  Encrypt ion Standard f o r  S a t e l l  i t e  

Cable Programming, 4 FCC Rcd 3479 (1989); 47 U.S.C. 9605( f ) (g ) .  



The second study was an i n q u i r y  and rulemaking i n t o  the  feas'i b i l  i t y  

of imposing syndicated e x c l u s i v i t y o n t h e d e l i v e r y o f p r o g r a m m i n g  under the  Act. 207 

The t h i r d  was a r e p o r t  on whether and the  ex ten t  t o  which t h e r e  e x i s t s  unlawful  

d i s c r i m i n a t i o n  by s a t e l l i t e  c a r r i e r s  aga ins t  d i s t r i b u t o r s  i n  t he  p r o v i s i o n  o f  

supers ta t ion  and network s t a t i o n  programming f o r  p r i v a t e  home v iewing by e a r t h  

s t a t i o n  owners. 208 

With respect t o  the  t h i r d  study, the  Comiss ion 's  repo r t  on d iscr imina-  

t i o n  i n  de l  i v e r y  o f  sate1 1 i t e  programming t o  home dishowners took  two phases. 209 

I n  t he  f i r s t  phase, t he  Commission concluded t h a t :  

(a) Sate1 1 i t e  del ivered superstat ion  and network s t a t i o n  
programming i s  accessib le t o  home e a r t h  s t a t i o n  
users both d i r e c t l y  from s a t e l l i t e  c a r r i e r s  and 
through a v a r i e t y  o f  e n t i t i e s  s e r v i c i n g  them as 
d i s t r i b u t o r s ;  

(b) Based on the  evidence i n  t he  record, t he re  appeared 
t o  be no general p a t t e r n  o f  unlawful  d i s c r i m i n a t i o n  
by sate1 1 i t e  c a r r i e r s  among the  var ious  e n t i  t i e s  
opera t ing  as d i  s t r i  bu tors  o f  supe rs ta t i  on and 
network s t a t i o n  programing t o  home ear th  s tat ions;  

(c)  Evidence has been submitted i n d i c a t i n g  t h a t  sate1 - 
l i t e  c a r r i e r s  are charging h igher  r a t e s  f o r  
programming prov ided t o  home d i s h  d i s t r i b u t o r s  than 
r a t e s  charged f o r  cab1 e d i s t r i b u t i o n .  The record  
conta ins 1 i t t l e  o r  no in fo rmat ion  as t o  t h e  reasons 
f o r  these d i f f e rences ,  making i t  impossib le f o r  us 
t o  determine whether t he  h igher  r a t e s  are j u s t  and 
reasonable. Because t h i s  evidence r a i s e s  ser ious  
concerns about t he  compet i t i ve  na ture  o f  t h i s  

207 Imposing Syndicated Excl u s i  v i  t y  Requirements on Sate1 1 i t e  Del i very 
o f  Te lev i s ion  Broadcast Signals t o  Home Sate11 i t e  Ear th  S ta t i ons  Receivers, 4 FCC 
Rcd 3889 (1989); 47 U.S.C. 3712. 

208 Inqui ry  i n t o  Existence o f  Discrimination i n  the Provision o f  Superstation 
and Network S t a t i o n  Programming (1989); 47 U.S.C. 3713. 

209 4 FCC 3883 (1989); 5 FCC Rcd 523 (1989). 



market, and t h e  impact on consumers, we i n t e n d  t o  
i n i t i a t e  a f u r t h e r  n o t i c e  o f  i n q u i r y  develop a 
more complete record  on t h i s  issue. 

A f u r t h e r  n o t i c e  o f  i n q u i r y  was issued i n  1990. The FCC concluded 

among o the r  t h i n g s  t h a t  "some home d i s h  d i s t r i b u t o r s  a re  paying r a t e s  t h a t  a re  

s u b s t a n t i a l l y  i n  excess o f  t he  r a t e s  being charged t o  cab le  companies and others,  

and t h a t  t h e  ex ten t  o f  those r a t e  d i s p a r i t i e s  has no t  been adequately j u s t i f i e d  

i n  t h e  record  be fo re  us based on t h e  c a r r i e r s '  costs . "  App ly ing  a t e s t  l i k e  t h a t  

used under sec t i on  202(a) o f  t he  Communications Act  t o  assess "whether ... the re  

e x i s t s  d i sc r im ina t i on  described i n  Sect ion 119(a) (6) o f  T i t l e  17, " t he  FCC concluded 

t h a t  t h e r e  may be v i o l a t i o n s  o f  t h e  Copyr ight  Act.  212 

S p e c i f i c  compla ints  o f  un lawfu l  d i s c r i m i n a t i o n  have been f i l e d  w i t h  

t he  Commission by t h e  Nat iona l  Rural Telecommunications Cooperat ive. The FCC 

repo r ted  t h a t  these w i l l  be evaluated pursuant t o  s e c t i o n  208 o f  t h e  Co~~munica t ions  

Act .  I n  add i t i on ,  t h e  FCC noted, redress f o r  v i o l a t i o n s  o f  17 U.S.C. $119(a)(6) 

may be sought under 17 U.S.C. $$501, 502-506, and 509. 

Sect ion 119(a) (6) makes the  " w i  11 f u l  o r  repeated secondary transmi ssion" 

o f  copyr igh ted  programming ac t ionab le  as an ac t  o f  in f r ingement  i f  the  s a t e l l i t e  

c a r r i e r  "unl awful l y  d iscr iminates against a  d i s t r i b u t o r .  " Standing t o  sue i s governed 

by the  general infr ingement p rov is ion  o f  sect ion 501 (a) au thor iz ing  copyr ight  owners 

t o  sue. Sect ion 501(e), which was added by the  S a t e l l  i t e  Home Viewer Act, authorizes 

5 FCC Rcd 523 a t  para. 6(c) .  

21 1 I n q u i r y  i n t o  t h e  Exis tence of D i s c r i m i n a t i o n  i n  t he  P r o v i s i o n  o f  
Supers ta t ion  and Network S t a t i o n  Programming. Fu r the r  No t i ce  o f  I n q u i r y ,  5  FCC 
Rcd 3760 (1990) ; Second R e ~ o r t  i n  Gen. Docket No. 89-88. FCC 91-160 (May 9, 1991). 

212 I d .  



s u i t  by network s t a t i o n s  w i t h  r espec t  t o  v i o l a t i o n s  o f  t h e  "unserved households" 

r e s t r i c t i o n  on t h e  s a t e l l i t e  c a r r i e r  l i c e n s e .  Copyr igh t  owners have shown no 

d i s p o s i t i o n  t o  sue f o r  i n f r i ngemen t  based on p r i c e  d i s c r i m i n a t i o n  by s a t e l l i t e  

c a r r i e r s .  A d i s t r i b u t o r  does n o t  have s tand ing  t o  sue un less  i t  i s  a1 so a c o p y r i g h t  

owner o f  an e x c l u s i v e  r i g h t .  The d i s t r i b u t o r s  had asked Congress t o  g i v e  them 

s tand ing  t o  sue i n  pass ing t h e  S a t e l l i t e  Home Viewer Act,  b u t  t h e  proposal  was 

opposed by c o p y r i g h t  owners on t h e  ground t h a t  o n l y  c o p y r i g h t  owners ( o r  t h e i r  

l i censees )  should have s tand ing  t o  sue f o r  i n f r i ngemen t .  Congress d i r e c t e d  t h e  

FCC t o  mon i t o r  marke t ing  p r a c t i c e s ,  ins tead .  

On November 21, 1991, Senator Leahy i n t r oduced  S.2013, t h e  " S a t e l l i t e  

Home Viewer A c t  Amendments o f  1991. " Rep. Boucher i n t r oduced  t h e  companion b i  11, 

H.R. 3864, on t h a t  saliie date.  '13 The l e g i s l a t i o n  i s  in tended t o  address t h e  

problem t h a t ,  a1 though p r i c e  d i s c r i m i n a t i o n  i s  i l l e g a l  under t h e  Sate1 1 i t e  Home 

Viewer Act,  s a t e l l i t e  d i s t r i b u t o r s  have no s tand ing  t o  sue t o  en fo rce  t h e i r  r i g h t s .  

The purpose o f  t h e  l e g i s l a t i o n  i s  t o  make c l e a r  t h a t  s a t e l l  i t e  d i s t r i b u t o r s  have 

such s tanding.  The b i l l  a l s o c l a r i f i e s t h a t a  s a t e l l i t e c a r r i e r m a y  o f f e r  d i f f e r e n t  

p r i c e ,  terms o r  c o n d i t i o n s  t o  a d i s t r i b u t o r  t o  t h e  e x t e n t  t h a t  t h e  c a r r i e r  can 

demonstrate t h a t  such d i f f e r e n c e s  a re  j u s t i f i e d  by d i f f e r e n c e s  i n  t h e  c o s t  o f  

p r o v i d i n g  who1 esa l  e c a r r i a g e .  'I4 The b i l l  emphasizes, however, t h a t  " no th i ng  

i n  i t s  p r o v i s i o n s  c rea tes  any r i g h t  on b e h a l f  o f  a s a t e l l i t e  d i s t r i b u t o r  i n  t h e  

c o p y r i g h t  f o r  works d e l i v e r e d  t o  t h e  d i s t r i b u t o r  by a c a r r i e r . "  'I5 

- - 

'I3 S. 2013, 102d Cong., 1 s t  Sess., 137 Cong. Rec. S17459 (1991). 

214 I d .  a t  S17459-17460. - 
215 I d .  a t  S17460. - 



4. Network-Affiliate Relationship and S a t e l l i t e  Broadcasts. 

Some networks, such as NBC, complain t h a t  because o f  t h e  broad 

geographica l  reach  o f  sate1 1 i t e  networks 1 i ke SBN, t h e  sate1 1 i t e  networks t h r e a t e n  

t h e  major  t e l e v i s i o n  networks i n  t h a t  a  v iewer  i n  one p a r t  o f  t h e  coun t r y  can view 

broadcasts  from another  p a r t  be fo re  t h e  l o c a l  a f f i l i a t e  broadcasts .  However, one 

c o u r t  has noted t h a t  "NBC's concerns a r e  more about communications p o l i c y  than  

about c o p y r i g h t  i n f r i ngemen t  and a re  more a p p r o p r i a t e l y  d i r e c t e d  t o  t h e  FCC." 

The FCC expressed sympathy f o r  NBCYs concern t h a t  d i rect - to-home 

sate1 1 i t e  d i s t r i b u t i o n  t h rea tens  t h e  n e t w o r k - a f f i  1  i a t e  r e 1  a t i onsh ip ,  b u t  s t a t e d  

t h a t  i t  wi 11 n o t  address these concerns u n t i  1  a f t e r  t h e  c o u r t s  r e s o l v e  t h e  c o p y r i g h t  

i n f r i ngemen t  i ssue. 217 

C.  El i q i  b i l  i t v  o f  Sate1 1 i t e  Carriers for  the Cable License. 

Perhaps t h e  u l t i m a t e  issue,  however, as t h e  sunset o f  t h e  S a t e l l i t e  

Home Viewer Ac t  approaches, i s  whether s a t e l l i t e  c a r r i e r s  may q u a l i f y  as cab le  

systems u n d e r t h e  s e c t i o n  1111icense.  As t h e  FCC has sa id ,  "The ques t i on  o f w h e t h e r  

216 See SBN, 940 F.2d a t  1470 n. 7. -- 

I n q u i r y  i n t o  t h e  Scrambl i n g  o f  Sate1 1 i t e  T e l e v i s i o n  S igna ls ,  F i r s t  
Report, 2  FCC Rcd 1669 para. 200-01 (1987),  c i t e d  i n  SBJ, 940 F. 2d a t  1471. 

A r e l a t e d  p o t e n t i a l  i s sue  i n v o l v e s  " re t ransm iss ion  consent.  " 
Hear i  nqs Be fo re  t h e  Subcomm. on I n t e l  1  ec tua l  P r o ~ e r t v  and Jud i  c i  a1 A d m i n i s t r a t i o n  
o f  t h e  House Comm. on t h e  J u d i c i a r y ,  102d Cong., 1 s t  Sess. 8-9 (1991) (s ta tement  
o f  Andrew R. Paul ,  S e n i o r v i c e  Pres iden t ,  S a t e l l i t e  Broadcast ing and Communications 
Assoc.) (observ ing  t h a t ,  " i f  ' r e t r a n s m i s s i o n  consent '  i s  enacted as t h e  networks 
have env is ioned  i t ,  then,  i n  1995whenthe s t a t u t o r y l i c e n s e  has exp i red ,  s a t e l l i t e  
c a r r i e r s  would be s u b j e c t  t o  two n e g o t i a t i o n s  under two separate s t a t u t e s  -- t h e  
Communications Act  f o r  r e t r ansm iss ion  consent t o  c a r r y  a  broadcast  s i g n a l  and t h e  
Copyr ight Act  f o r  program copyr igh t  c learance -- f o r  each and everv broadcast s iqna l  
t hey  proposed t o  d i s t r i b u t e  t o  t h e  TVRO market" )  (emphasis i n  o r i g i n a l ) .  



t he  cab1 e compulsory 1 i cense appl i e s  t o  [home sate1 1 i t e  d i s h ]  sa les i s  unresolved. 

We do n o t  pu rpo r t  t o  reso l ve  it." 218 

1. Copyriqht Of f ice  NPRH. 

On May 19, 1988, t h e  Copyr ight  O f f i c e  broadened a pending i n q u i r y  

regard ing  t h e  d e f i n i t i o n  o f  a  cable system 219 t o  examine whether s a t e l l i t e  c a r r i e r s  

a re  e l  i g i  b l  e  t o  operate under t he  cable compul sory 1 icense i n  17 U.S.C. 111. 'The 

O f f i c e  a1 so sought comments as t o  whether sate1 1 i t e  c a r r i e r s  may qual i f y  f o r  t h e  

passive c a r r i e r  exerr~ption o f  sec t ion  111 (a) (3) w i t h  respect t o  c e r t a i n  transmissions 

and a l s o  q u a l i f y  as a cable system w i t h  respec t  t o  o the r  t ransmiss ions.  220 

The O f f i c e  rece ived f i f t e e n  comments regard ing  s a t e l l i t e  c a r r i e r s .  

I n  a J u l y ,  1991, Not ice  o f  Proposed Rulemaking ("NPRM") concerning 

cab le  issues, t h e  O f f i c e  issued a f i n a l  d e c i s i o n  w i t h  respec t  t o  t he  e l i g i b i l i t y  

of sate1 1 i t e  c a r r i e r s  f o r  sec t i on  111 compulsory 1 icensing.  221 With respec t  

t o  s a t e l l i t e  ca r r i e r s ,  the  O f f i c e  concluded t h a t  they d i d  no t  s a t i s f y  the  cond i t ions  

of t h e  d e f i n i t i o n  o f  a  cable system found i n  s e c t i o n  l l l ( f )  and t h e r e f o r e  d i d  n o t  

qual i f y  f o r  compulsory 1 icensing.  The O f f i c e  found t h a t  s a t e l l  i t e  c a r r i e r s  d i d  

n o t  meet t he  d e f i n i t i o n a l  requirements because, among o t h e r  reasons, they  prov ide  

a na t iona l  re t ransmiss ion serv ice ra the r  than the  1 ocal ized, comnuni t y  based serv ice 

I n q u i r y  i n t o  t h e  Scrambling o f  S a t e l l i t e  T e l e v i s i o n  Signals ,  Second 
Report, FCC 88-67, Docket No. 86-336 n. 27 ( re leased March 11, 1988), c i t e d  i n  
SEN, 940 F.2d a t  1471. - 

53Fed .Reg .17 ,962 (1991 ) .  

220 I d .  - 
221 56 Fed. Reg. 31,580. 



contempl a ted by t h e  Copyr igh t  Act,  and evidenced by such 1  anguage as "1 ocal  s e r v i c e  

area" and o t h e r  language s e n s i t i v e  t o  l o c a l i t y .  222 

The O f f i c e  d i d  n o t  reach t h e  ques t i on  o f  whether s a t e l l i t e  c a r r i e r s .  

made use o f  " o the r  communication channels," as descr ibed  i n  s e c t i o n  l l l ( f ) ,  s i nce  

t h e y  were " n a t i o n a l  r e t r ansm iss ion  se rv i ce [ s ]  and, as such, do n o t  have any one 

f a c i l i t y  l o c a t e d  i n  a  s t a t e  which bo th  rece i ves  and r e t r a n s m i t s  s i g n a l s  o r  

programming. " 223 The O f f i c e y  s  conc lus ion  was a f f i r m e d  by "an ex tens i ve  examinat ion 

o f  t h e  l e g i s l a t i v e  h i s t o r y  o f  t he  [cable]  compulsory 1  icense [which] f a i l s  t o  reveal  

any evidence suggest ing t h a t  Congress in tended t h e  compulsory l i c e n s e  t o  extend 

t o  such t ypes  o f  r e t r ansm iss ion  serv ice . "  224 The O f f i c e  p rov ided  a  r e f u n d  mechanism 

f o r  s a t e l l i t e  c a r r i e r s  who had made r o y a l t y  f i l i n g s  w i t h  t h e  Copyr igh t  O f f i c e  

c l  a iming cab le  compulsory 1  i cens ing .  225 

2. The Recent E leven th  C i r c u i t  Dec i s i on  on t h e  S a t e l l i t e  C a r r i e r  

License. 

Subsequent t o  t h e  pub1 i c a t i o n  o f  t h e  NPRM, t h e  E leven th  C i r c u i t  issued 

i t s  o p i n i o n  i n N a t i o n a l  BroadcastinqCompanv, I nc .  v. Satel1iteBroadcastNetworks, 

Inc. (SBN). 226 I n  t h a t  dec i s i on ,  t h e  c o u r t  reversed  t h e  h o l d i n g  o f  t h e  d i s t r i c t  

222 I d .  a t  31,590-91. - 

223 I d .  - 
224 I d .  - 

226 940 F.2d 1467 (11 th  C i r .  1991). 



c o u r t  i n  P a c i f i c  & Southern Co.. Inc .  v. S a t e l l i t e  Broadcast Networks, Inc.,  227 

a  r u l i n g  the  O f f i c e  had c i t e d  favorab ly  i n  i t s  NPRM. 

I n  m, the Eleventh C i r c u i t  he ld t h a t  s a t e l l  i t e  rebroadcast f a c i l  i t i e s  

are a  "cable system" w i t h i n  the  meaning o f  the  cable compulsory l i cense f o r  secondary 

t ransmiss ions conta ined i n  sec t i on  111 o f t h e  1976 Copyr ight  Act, desp i te  t h e  f a c t  

t h a t  t he  Act de f ines  "cable system" as a  f a c i l i t y  " loca ted  i n  any S ta te  [ o r ]  

T e r r i t o r y .  rl 228 

SBN i nvo lved a  sate1 1  i t e  c a r r i e r  t h a t  c o l l e c t e d  t h e  network a f f i 1  i a t e  

broadcast s igna ls  o f  NBC i n  Georgia, CBS i n  New Jersey, and ABC i n  Ill i n o i s ,  and 

made those s igna ls  a v a i l a b l e  t o  home s a t e l l i t e  d i s h  owners across t h e  country  on 

a  subscr iber  basis .  SBN claimed t h a t  i t  was e n t i t l e d  t o  r e t r a n s m i t  those s igna ls  

i n  accordance w i t h  sec t i on  111, a1 though such ca r r i age  i s  now covered by t h e  terms 

o f  sec t i on  119, t h e  S a t e l l i t e  Home Viewer Act o f  1988. 229 

The SBN c o u r t  noted, bu t  d i d  no t  review, t he  Copyr ight  O f f i c e ' s  

de terminat ion  i n  i t s  NPRM. 230 The c o u r t  dwel led on t h e  poss ib le  r e t r o a c t i v e  

a p p l i c a t i o n  o f  t he  O f f i c e ' s  p o l i c y  dec i s ion  n o t i n g  t h a t  " [ i l f  t h i s  recent  

promulgation appl i e d  r e t r o a c t i v e l y  t o  t h i s  case, i t  might be e n t i t l e d  t o  de ferent ia l  

rev iew under Chevron, " bu t  concluded t h a t  t h e  "1 anguage o f  t he  Not ice  does no t  

r e q u i r e  t h a t  i t  apply r e t r o a c t i v e l y .  " 231 However, t h e  c o u r t  sa id:  

227 694 F. Supp. 1565 (N. D. Ga. 1988). 

228 940 F.2d 1467 (11th C i r .  1991). 

229 940 F.2d a t  1468. 

230 I d .  a t  1469 n.4. - 
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I n  any event,  we have cons idered t h e  views 
o f  t h e  Copyr igh t  O f f i c e  [and] f i n d  those 
unpersuasi ve. We o f  course express no op in ion  
on t h e  new r $ g y s  v a l i d i t y  as a p p l i e d  
p r o s p e c t i v e l y  . 

I n  i t s  analys is ,  t h e m  cou r t  sa id  f i r s t  t h a t  no th ing  i n  t h e  l e g i s l a t i v e  

h i s t o r y  revealed a  congressional i n t e n t  t h a t  o n l y  l o c a l  con~panies should be inc luded 

i n  t h e  s e c t i o n  l l l ( f )  d e f i n i t i o n  o f  cab le  systems. 
233 

The c o u r t  sa id ,  if " loca ted  i n  any S ta te "  meant l o c a t e d  e n t i r e l y  w i t h i n  

a s i n g l e  s t a t e ,  thenmany"concededly t rad i t iona1  l o c a l  syste~i is  s e r v i n g  communit ies 

t h a t  c ross  a  s t a t e  border  would l o s e  t h e i r  cab le  system s ta tus , "  i n c l u d i n g  systems 

such as TCI o f  Maryland, Inc. ,  which serves subsc r i be rs  i n  West V i r g i n i a ,  

Pennsyl van i  a, and Mary1 and. 234 

Second, t h e  c o u r t  sa id ,  t h e  d e f i n i t i o n  o f  a  secondary t r ansm iss ion  

i n  s e c t i o n  l l l ( f )  , p r o v i d i n g  t h a t  a  nonsimul taneous broadcast  i s  n o t  a  secondary 

t r ansm iss ion  i f  made by a  cab le  system l o c a t e d  p a r t l y  i n  Alaska and p a r t l y  i n  some 

o t h e r  s t a t e ,  was s imp ly  a  "cumbersome way o f  d e s c r i b i n g  a  cab le  system l o c a t e d  

e n t i r e l y  w i t h i n  Alaska." The c o u r t  s a i d  t h i s  language "suggests t h a t  Congress 

understood i t  would be p o s s i b l e  f o r  a  cab le  system t o  e x i s t  ' i n  p a r t '  w i t h i n  Alaska 

and ' i n  p a r t '  e l  sewhere. 11 235 

Th i rd ,  t h e  c o u r t  suggested t h a t  a  sate1 1  i t e  b roadcas t ing  company such 

as SBN "has s imply  e l im ina ted  t he  middleman," s ince i t  could have, w i t hou t  i n c u r r i n g  

232 I d .  - 
233 940 F.2d a t  1470 ( c i t i n g  t h e  Cable Communications Pol i c y  Ac t  a t  47 

U.S.C. 9522(6)). 

234 940 F .2d a t  1470 n.6 and accompanying t e x t .  



c o p y r i g h t l i a b i l i t y ,  de l i ve red  i t s  s igna l  as a  "passive c a r r i e r "  t o c a b l e  operators 

across the  country ,  who cou ld  then pass the  s igna l  along t o  t h e  pub1 i c .  236 

Fourth, t h e  c o u r t  said, from a  p o l i c y  s tandpoint ,  f i n d i n g  s a t e l l i t e  

broadcast1 ng f a c i  1  i t i e s  such as SBN no t  t o  be cabl e  systems would prevent  "sparsely  

populated areas from r e c e i v i n g  the  q u a l i t y  t e l e v i s i o n  recep t i on  technology can 

prov ide.  " 237 "If these people are t o  rece ive  cable a t  a l l ,  i t  w i l l  have t o  

be sate1 1  i te-based cabl  e, " sa id  the  cou r t .  

F i n a l l y ,  t he  c o u r t  r u l e d  t h a t  SBN's secondary t ransmiss ions were 

"permiss ib le  under t h e  ru les ,  regu la t ions ,  o r  au tho r i za t i ons "  o f  t h e  FCC, as 

requ i red  under 5111 (c)  ( I ) ,  s imply because no FCC r u l e  o r  r e g u l a t i o n  forbade it. 238 

A f t e r  the  Eleventh C i r c u i t  reached i t s  decis ion i n  SBJ, s a t e l l  i t e  c a r r i e r  

i n t e r e s t s  urged the  Copyr ight  O f f i c e  t o  reconsider  i t s  p o s i t i o n  w i t h  respect  t o  

whether sate1 1  i t e  c a r r i e r s  broadcast ing s igna ls  t o  home d i s h  owners qua1 i f i e d  as 

cable systems under sec t i on  111. Comments from sate1 1  i t e  c a r r i e r  i n t e r e s t s  argued 

t h a t  t he  SBN dec is ion  should be d i s p o s i t i v e  o f  t he  issue o f  s a t e l l i t e  c a r r i e r  

e l i g i b i l i t y  f o r  sec t i on  111 l i cens ing ,  and requ i red  immediate reversa l  o f  t h e  

Copyright O f f i c e  p o s i t i o n .  239 

Hughes Communications Galaxy, Inc.,  argued t h a t  t h e  SBN dec is ion  i s  

cont ro l1  i n g  regarding the requirement t h a t  a  cable syste~ii be located " i n  any State." 

Hughes charged t h a t  t he  O f f i c e  had ignored the  f a c t  t h a t  c a r r i e r s  have s i g n i f i c a n t  

236 I d .  a t  1470-71. - 

237 I d .  a t  1471. - 
238 I d .  - 
239 57 Fed. Reg. a t  3,289. 



ground con tac t ,  c o l l e c t  s i g n a l s  i n  a  s ta te ,  and t h e n  r e t r a n s m i t  those  s i g n a l  s  t o  

s u b s c r i b e r s l o c a t e d  i n  s ta tes ,  thereby  s a t i s f y i n g  t h e d e f i n i t i o n a l  requ i rement .  240 

S a t e l l i t e  Broadcasting&Communications A s s o c i a t i o n  o f  America argued 

t h a t  s e c t i o n  111 i s  a  technology n e u t r a l ,  u n i v e r s a l  con~pulsory  1  icense, i n  a  t i m e  

when d i s t i n c t i o n s  between d i f f e r e n t  types o f  v ideo p rov iders  are b l u r r i n g  and r a p i d l y  

changing. 24 1 

3.  Analysis of the SBN Case i n  the C o ~ y r i  qht Off ice Final Requl ation. 

I n  i t s  f i n a l  r e g u l a t i o n  issued on January 29, 1992, t he  Copyr ight O f f i c e  

a f f i r m e d  i t s  d e c i s i o n  t h a t  s a t e l l i t e  c a r r i e r s  a re  n o t  cab le  systems w i t h i n  t h e  

meaning o f  17 U.S.C. 9111, no tw i t hs tand ing  t h e  d e c i s i o n  i n  m. The O f f i c e  f i r s t  

analyzed t h e  SBN case and t h e  arguments o f f e r e d  by s a t e l l i t e  c a r r i e r  i n t e r e s t s .  

The O f f i c e  does n o t  f i n d  t h e  case t o  be persuas ive a u t h o r i t y ,  and a f f i r m e d  i t s  

p o s i t i o n  t h a t  s a t e l l  i t e  c a r r i e r s  are no t  cable systems w i t h i n  t h e  meaning o f  sec t ion  

111 and t h u s  do n o t  qua1 i f y  f o r  t h e  cab le  compulsory 1  icense.  The O f f i c e ' s  d e c i s i o n  

i s  based on a  read ing  o f  s e c t i o n  111 as a  whole, and n o t  s imp ly  on t h e  s e c t i o n  

l l l ( f )  d e f i n i t i o n  o f  a  cab le  system. 

F i r s t ,  t h e  Copyr igh t  O f f i c e  does n o t  accept t h e  argument t h a t  t h e  

E leven th  C i r c u i t ' s  i n t e r p r e t a t i o n  o f  s e c t i o n  1 1 1 i s  b i n d i n g  on t h e  Copyr igh t  O f f i c e  

o r  r e q u i r e s  a  r e v e r s a l  o f  i t s  d e c i s i o n  w i t h  r espec t  t o  sate1 1  i t e  c a r r i e r s .  The 

E leven th  C i r c u i t  was n o t  r ev i ew ing  an agency a c t i o n  i n  pass ing  on one s p e c i f i c  

sate1 1  i t e  c a r r i e r y  s  c i rcumstances and i t s  e l  i g i  b i  1  i t y  f o r  compulsory 1  i cens ing .  242 

"O Hughes Communications Galaxy, Inc. ,  r e p l y  comments a t  5-6. 

241 Sate1 1  i t e  Broadcasting & Comnunications Assoc ia t ion o f  America, comnents 
a t  8, 10. 

242 57 Fed. Reg. a t  3,290. 



Sect ion 702 o f  t h e  Copyr ight  Act  makes i t  p l a i n  t h a t  t h e  Copyr ight  O f f i c e  i s  vested 

w i t h  a u t h o r i t y  t o  i n t e r p r e t  p rov i s ions  o f  t he  Act, and t h e  Court o f  Appeals f o r  

t h e  D i s t r i c t  o f  Colurr~bia has s p e c i f i c a l l y  endorsed the  O f f i ce ' s  a u t h o r i t y  t o  

i n t e r p r e t  t he  terms o f  sec t i on  111. 243 The O f f i c e  was no t  a  p a r t y  t o  t h e  case, 

and the  SBN c o u r t  unequivocal ly  expla ined t h a t  i t  was no t  passing on t h e  va l  i d i  t y  

o f  t h e  p o s i t i o n  expressed i n  the  NPRM. 244 

Second, the Of f i ce  respect fu l l y  disagrees w i th  the court 's in te rpre ta t ion  

o f  t h e  phrase "a f a c i l i t y  l oca ted  i n  any Sta te"  appearing i n  t he  d e f i n i t i o n  o f  

a  cab le  system i n  sec t i on  l l l ( f ) .  S a t e l l i t e  c a r r i e r  f a c i l i t i e s  are n o t  " loca ted  

i n  any s ta te , "  l e t  alone any one s ta te .  Th i s  i s  a  c r i t i c a l  requirement i n  t h e  

d e f i n i t i o n  which i s  ev ident  from a  p l a i n  reading:  a  f a c i l i t y  l oca ted  i n  any s t a t e  

which 1)  rece ives  broadcast s igna ls ,  and 2) makes secondary t ransmiss ions o f  those 

s igna l  s. Whi 1  e  sate1 1  i t e  c a r r i e r s  arguably rece i ve  s igna l  s  i n  one o r  more s ta tes ,  

t h e  secondary t ransmiss ions are no t  l i k e w i s e  made i n  any s ta te ,  b u t  r a t h e r  from 

geosta t ionary  o r b i t  above the  ear th .  245 Therefore, t he  Of f ice does no t  f i n d  

tha t  sate1 1  i t e  car r ie rs  sat is fy  a1 1  the def in i t ional  requirements of a  cable system. 246 

Third,  t h e  O f f i c e  noted i n  i t s  f i n a l  r e g u l a t i o n  t h a t  t h e  SBN c o u r t ' s  

f a i l u r e  t o  ad,dress c e r t a i n  key p o i n t s  undermines t h e  persuasive value o f  t h e  

243 See Cablev is ion Svstems Development Corp. v .  Motion P i c t u r e  Assoc. - 
o f  America. Inc. ,  836 F.2d 599 (D.C.Cir.), c e r t .  denied, 487 U.S. 1235 (1988). 

244 57 Fed. Reg. a t  3,290. See a lso  SBN, 940 F.2d a t  1470 n.4 ( s t a t i n g  
t h a t  "We o f  course express no op in ion  on t h e  new r u l e ' s  v a l i d i t y  as app l ied  
p rospec t i ve l y " ) .  

245 57 Fed. Reg. a t  3,290. 
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op in ion .  The second p a r t  o f  t he  sec t i on  Ill ( f )  d e f i n i t i o n  o f  a  cable system r e f e r s  

t o  "headends" and "cont iguous communities," two concepts which do n o t  have 

a p p l i c a t i o n  t o  a  nat ionwide re t ransmiss ion  se rv i ce  such as s a t e l l i t e  c a r r i e r s .  

Sec t ion  Ill ( f )  de f i nes  a  " d i s t a n t  s i gna l  equ i va len t "  (DSE) w i t h  re fe rence t o  

t e l e v i s i o n  s t a t i o n s  " w i t h i n  whose l o c a l  se rv i ce  area t h e  cable system i s  loca ted .  " 

S a t e l l i t e  c a r r i e r s  may argue t h a t  they  have subscr ibers  l oca ted  i n  t h e  se rv i ce  

area o f  a  pr imary t r a n s m i t t e r ,  bu t  they  cannot argue t h a t  t h e i r  "cable system" 

i s  l oca ted  i n  t h a t  same area as r e q u i r e d  by t h e  DSE d e f i n i t i o n .  247 The Eleventh 

C i r c u i t  d i d  n o t  address t h e  f a c t  t h a t  FCC s igna l  c a r r i a g e  regu la t i ons ,  p a r t i c u l a r l y  

t h e  must c a r r y  r u l e s  embodied i n  sec t i on  111 which form t h e  c r i t i c a l  d i s t i n c t i o n  

o f  l o c a l  versus d i s t a n t  s igna ls ,  have no appl i c a t i o n  whatsoever t o  sate1 1  i t e  

c a r r i e r s  . 248 These p o i n t s  taken as a  whole i n d i c a t e  t h a t  Congress in tended 

the cab1 e  compul sory 1  icense t o  apply t o  1  ocal i zed retransmission services regul  ated 

by t h e  FCC as cab le  systems. Sate1 1  i t e  c a r r i e r s  are n o t  l o c a l  i z e d  re t ransmiss ion  

serv ices,  and they  have never been c l a s s i f i e d  as cab le  systems by t h e  FCC. 

The SBN case a1 so contains some o ther  observations about the  prov is ions  

of s e c t i o n  111, inc lud i r rg  whether s a t e l l  i t e  c a r r i e r s  re t ransmi t  v i a  "o the r  

communicationschannels" a n d w h e t h e r t h e i r c a r r i a g e o f  s i g n a l s  i s  pe rm iss ib le  under 

t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  FCC. I n  a  f oo tno te  t h e  c o u r t  s ta ted :  

Sec t ion  l l l ( f )  goes on t o  r e q u i r e  t h a t  t h e  
secondary transmission be made through "wires, 
cables, o r  o the r  communications channels." 
A ques t ion  a r i s e s  whether a  t ransmiss ion v i a  
s a t e l l i t e  i s  one through "other comnunications 
channels." We t h i n k  so. The l e g i s l a t i v e  

247 I d .  - 
248 I d .  - 



h i s t o r y  shows t h a t  i n  cons ider ing  t h e  
Copyrights [ s i c ]  Act, Congress understood t h a t  
t h e  development o f  s a t e l l  i t e s  promised a new 
channel f o r  communicating i n  t h e  fu tu re .  See 
H. R. Rep. No. 94-1476, 94th Cong . , 2d Sess. 
47. . . (1976). . . Moreover, i n  i n t e r p r e t i n g  
another p r o v i s i o n  o f  5111, both t h e  Second 
and t h e  Eighth C i r c u i t s  have concluded t h a t  
t ransmiss ion by "wires, cables o r  o the r  
comnunications channels, " includes sate1 1 i t e  
broadcasts. See Hubbard Broadcast ins v. 
Sou the rnSa te l l i t e ,  777 F.2d393, 401-02 ( 8 t h  
C i r .  1985), c e r t .  denied, 479 U.S. 1005 . . 
. (1986) ; Eastern Microwave. Inc. v. Doubledav 
S ~ o r t s .  Inc.,  691 F.2d 125, 131 (2d C i r .  
1982), c e r t .  denied, 459 U.S. 1226 . . . 
(1983). 

The O f f i c e  r e s p e c t f u l l y  does n o t  agree w i t h  t h e  appe l l a te  c o u r t ' s  

conclus ion t h a t  t he  Copyr ight  Ac t ' s  1 eg i  s l  a t i v e  h i  s t o r y  demonstrates t h a t  Congress 

intended sate1 1 i t e  c a r r i e r s  t o  be covered by t h e  cable compulsory 1 icense. The 

SBN c o u r t  c i t e s  a p o r t i o n  o f  t he  House Report t h a t  i nd i ca ted  why a general r e v i s i o n  

o f  the  copy r igh t  law was necessary, and t h a t  prov ided a h i s t o r y  o f  developments 

a f t e r  passage o f  t he  1909 Act.  The on l y  reference t o  a " s a t e l l i t e "  appears i n  

t he  f o l l o w i n g  passage: 

[S l i nce  t h a t  t ime [1909] s i g n i f i c a n t  changes 
i n  technology have a f f e c t e d  the  opera t ion  o f  
t he  copy r igh t  1 aw. Motion p i c t u r e s  and sound 
record ings had j u s t  made t h e i r  appearance i n  
1909, and r a d i o  and t e l e v i s i o n  were s t i l l  i n  
the e a r l y  stages o f  t h e i r  development. During 
the  pas t  h a l f  century a wide range o f  new 
techniques f o r  captur ing  and communicating 
p r i n t e d  mat ter ,  v i sua l  images, and recorded 
sounds have come i n t o  use, and the  increas ing  
use o f  i n fo rma t ion  storage and r e t r i e v a l  
devices, comnuni c a t i  ons sate1 1 i tes, and 1 aser 
techno1 ogy promises even g rea te r  changes i n  
t he  near f u tu re .  The techn ica l  advances have 



generated new i n d u s t r i e s  and new methods f o r  
t h e  rep roduc t i on  and d i  ssemi n a t i  on o f  
copyr ighted works, and the  business re1  a t i ons  
between aut&ors and users have evolved new 
pa t te rns .  

The Copyright O f f i c e  concluded i n  i t s  f i n a l  r e g u l a t i o n  t h a t  t h i s  passage 

does n o t  suppor t  an i n t e r p r e t a t i o n  t h a t  Congress in tended t h e  cab le  l i c e n s e  t o  

apply  t o  s a t e l l i t e  c a r r i e r s .  A t  best ,  t h i s  passage i s  a  r e c o g n i t i o n  by Congress 

t h a t  "communications s a t e l l i t e s "  ( n o t  s a t e l l i t e  c a r r i e r s )  e x i s t e d  and might  have 

an impact on t h e  rep roduc t i on  and d issemina t ion  o f  copyr igh ted  works, bu t  t h e  

Copyr igh t  O f f i c e  i s  u n w i l l i n g  t o  s t r e t c h  t h i s  passage t o  suppor t  a  conc lus ion  t h a t  

s a t e l l i t e  c a r r i e r s  a re  cab le  systems. 251 AS asser ted i n  i t s  NPRM, 252 t h e  

O f f i c e  ma in ta ins  t h a t  compulsory 1  icenses a re  t o  be const rued narrowly,  and us ing  

t h e  above passage f rom t h e  House Report  t o  embrace sate1 1  i t e  c a r r i e r s  w i t h i n  t h e  

l i c e n s e  would f l o u t  t h a t  p r i n c i p l e .  253 

The Copyright O f f i c e  a1 so r e s p e c t f u l l y  disagreed i n  i t s  f i n a l  rulemaking 

w i t h  t h e  SBN c o u r t y  s  ana l ys i s  o f  t h e  Hubbard and Eastern Microwave dec is ions .  

Both cases invo lved  i n t e r p r e t a t i o n  and appl i c a t i o n  o f  sec t ion  111 (a) (3), t he  passive 

c a r r i e r  exemption. Sec t ion  l l l ( a ) ( 3 )  prov ides:  

The secondary t ransmiss ion  o f  a  p r imary  
t ransmiss ion  embodying a  performance o r  
d i s p l a y  o f  a  work i s  n o t  an in f r ingement  o f  
c o p y r i g h t  i f-- . . . (3)  t h e  secondary 
t ransmiss ion  i s  made by any c a r r i e r  who has 

250 57 Fed. Reg. 3,291 ( c i t i n g  H.R. Rep. No. 1476, 94 th  Cong., 2d Sess. 
47 (1976)(emphasis added)). 

251 57 Fed. Reg. a t  3,291. 

252 56 Fed. Reg. 31,580, 31,590 (1991). 

253 I d .  - 



no d i r e c t  o r  i n d i r e c t  con t ro l  over t he  content  
o r  s e l e c t i o n  o f  t h e  p r ima ry  t r ansm iss ion  o r  
over  t h e  p a r t i c u l a r  r e c i p i e n t s  o f  t h e  
secondaryt ransmiss ion,  andwhose a c t i v i t i e s  
w i t h  r espec t  t o  t h e  secondary t r ansm iss ion  
c o n s i s t  s o l e l y  o f  p r o v i d i n g  w i res ,  cables,  
o r  o t h e r  communications channel s  f o r  t h e  use 
o f  o thers ,  . . . 11 254 

N e i t h e r  Hubbard n o r  Eastern Microwave i n t e r p r e t e d  t h e  phrase "wi res,  

cab les  o r  o t h e r  communications channels" i n  t h e  c o n t e x t  o f  s e c t i o n  l l l ( f ) ,  n o r  

d i d  e i t h e r  c o u r t  conclude t h a t  t h e  phrases had i d e n t i c a l  meanings i n  bo th  s e c t i o n s  

o f  t h e  s t a t u t e .  255 T h i s  i s  n o t  su , rp r i s ing ,  cons ide r i ng  t h a t  s e c t i o n  l l l ( a )  (3) 

i s  e x p l i c i t l y  d e s c r i b i n g  what i s  not a  cab le  system, and n o t  s u b j e c t  t o  c o p y r i g h t  

1  i ab i  1  i t y  o r  compul so ry  1  i cens i  ng. 256 'The phrase "wi res,  cables,  o r  o t h e r  

communications channels" was f i r s t  used i n  t h e  1966 b i l l ,  H.R. 4347, 257 which 

was r e p o r t e d  f a v o r a b l y  by t h e  House J u d i c i a r y  Committee. The phrase was n o t  then  

p a r t  o f  t he  d e f i n i t i o n  o f  cable system, however; i t  appeared i n  t he  comnon o r  passive 

c a r r i e r  exemption, which i s  now s e c t i o n  l l l ( a ) ( 3 ) .  258 The t e x t  i s  v i r t u a l l y  

i d e n t i c a l  except  f o r  t h e  omiss ion o f  t h e  a d j e c t i v e  "common" be fo re  t h e  word 

" c a r r i e r , "  and t h e  a d d i t i o n  o f  t h e  p rov i so .  The 1966 House Report  accompanying 

t h e  b i l l  s t a r k l y  s t a t e s  t h a t  t h i s  p r o v i s i o n  would i n  no case app ly  t o  community 

254 17 U.S.C. S l l l ( a ) ( 3 ) .  

255 57 Fed. Reg. a t  3,291. 

256 I d .  ( c i t i n g  JHearinqs on H.R. 22231 Before t h e  Subcomm. on Cour ts  
C i v i l  ~ i b e r t G s .  and t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  o f  t h e  House Comm. on th; 
J u d i c i a r v ,  94 th  Cong., 1 s t  Sess. 1820 (1975) ( P a r t  3 ) (s ta tement  o f  Reg i s te r  o f  
Copyr ights Barbara Ringer, t h a t  "commercial cab le systems are n o t  exempted by sec t ion  
l l 1 ( a ) l 1 ) ) .  

257 89 th  Cong . , 2d Sess. 

57 Fed. Reg. a t  3,291. 



antenna systems, as cab le  systems were c a l l e d  a t  t h e  t ime,  s i nce  such systems 

"necessa r i l y  s e l e c t  t h e  p r ima ry  t ransmiss ions  t o  r e t r a n s m i t ,  and c o n t r o l  t h e  

r e c i p i e n t s  o f  t h e  secondary t ransmiss ion  . . . 11 259 

It i s  incongruous t o  argue t h a t  a u t h o r i t y  which suppor ts  a  f i n d i n g  

t h a t  s a t e l l i t e  c a r r i e r s  a re  no t  cab le  systems under s e c t i o n  111(a)(3) a l s o  suppor ts  

a  f i n d i n g  t h a t  t hey  a re  cab le  systems under s e c t i o n  l l l ( f ) .  Hubbard and Eastern 

Microwave, there fo re ,  a re  n o t  a u t h o r i t y  f o r t h e  p r o p o s i t i o n  t h a t  t h e  phrase " o t h e r  

communications channels" i n  s e c t i o n  Ill ( f )  i nc l udes  sate1 1  i t e  c a r r i e r s .  260 

The c o u r t  concluded t h a t  c a r r i a g e  o f  broadcast  s i g n a l s  was 

p e r m i s s i b l e  under t h e  r u l e s  o f  t h e  FCC i n  accordance w i t h  sec t  i o n  11 1 ( c )  (1)  because 

no FCC r e g u l a t i o n s  f o r b i d  i t .  261 T h i s  p o s i t i o n  i s  co r robo ra ted  by t h e  comments 

o f  t h e  FCC submi t ted i n  t h e  Copyr igh t  O f f  i c e y  s  r u l  e-maki ng proceeding.  262 'The 

Copyr igh t  O f f i c e  exp ress l y  s t a t e d  i n  t h e  NPRM t h a t  i t  was n o t  r u l  i n g  on s a t e l l  i t e  

c a r r i e r s '  s u f f i c i e n c y  under s e c t i o n  l l l ( c )  (1) ,  and i t  d i d  n o t  so r u l e  i n  i t s  F i n a l  

Regu la t ion .  263 The O f f i c e ,  t he re fo re ,  has n e i t h e r  endorsed no r  d i spu ted  t h e  

SBN c o u r t ' s  conc lus ion  t h a t  c a r r i a g e  o f  broadcast  s i g n a l  s  by sate1 1  i t e  c a r r i e r s  - 

i s  p e r m i s s i b l e  under FCC r u l e s .  264 

259 - I d .  ( c i t i n g H . R . R e p . N o . 2 2 3 7 , 8 9 t h C o n g . , 2 d S e s s . 8 2 ( 1 9 6 6 ) ) .  

260 57 Fed. Reg. a t  3,291. 

261 SBN, 940 F.2d a t  1471. - 
262 Federal  Communications Commission, comments a t  7. 

263 - See 57 Fed. Reg. a t  3,291, c i t i n q  t o  56 Fed. Reg. a t  31,590 ( " [ I l t  
i s  n o t  necessary t o  r u l e  on whether t h e  re t ransm iss ion  o f  s a t e l l i t e  c a r r i e r s  a re  
p e r m i s s i b l e  under t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  FCC"). 

264 57 Fed. Reg. a t  3,291. 



F i n a l l y ,  t he  SBN c o u r t  he ld  t h a t  p u b l i c  p o l i c y  reasons r e q u i r e d  an 

extension o f  t h e  compul sory 1  icense t o  i nc lude  s a t e l l  i t e  c a r r i e r s ,  s t a t i n g  " t he re  

i s  no good reason t o  read, cab le  system, nar rowly  t o  deny $!&J i t s  l i cense ,  and 

t o  do so w i l l  do an i n j u s t i c e  t o  those who l i v e  i n  r u r a l  areas." 265 The c o u r t  

was concerned t h a t  i f  s a t e l l i t e  c a r r i e r s  1  i ke SBN d i d  n o t  have access t o  a  compulsory 

1  i cens ing  scheme, t hey  would be unable t o  con t inue func t i on ing ,  thereby denying 

"those i n  sparse ly  popul a ted areas from r e c e i v i n g  t h e  qua1 i t y  t e l e v i s i o n  recep t i on  

technology can prov ide.  I! 266 

The Copyr ight  O f f i c e  i s  n o t  imbued w i t h  a u t h o r i t y  t o  expand t h e  

compul sory 1  icense accord ing t o  pub1 i c  po l  i c y  ob jec t i ves .  That ma t te r  i s  f o r  

Congress. Rather, t h e  O f f i c e  i s  charged w i t h  t h e  d u t y  t o  i n t e r p r e t  t h e  s t a t u t e  

i n  accordance w i t h  Congress's i n ten t i ons  and framework and, where Congress i s  s i l e n t ,  

t o  p rov ide  reasonable and pe rm iss ib le  i n t e r p r e t a t i o n s  o f  t h e  s t a t u t e .  267 

I n  summary, t h e  O f f i c e  f i n d s  s a t e l l i t e  c a r r i e r s  a re  n o t  such cab le  

systems f o r  t h e  f o l l o w i n g  reasons. Consider ing s e c t i o n  111 as a  whole, and t h e  

second p a r t  o f  t h e  d e f i n i t i o n  o f  a  cable system i n  s e c t i o n  l l l ( f ) ,  t h e  O f f i c e  f i n d s  

t h a t  Congress in tended t h e  c o m p u l s o r y l i c e n s e t o  apply  t o  l o c a l i z e d  re t ransmiss ion  

serv ices,  andnot  nat ionwide re t ransmiss ion  serv ices  such as s a t e l l i t e c a r r i e r s .  268 

Examination o f  t he  o v e r a l l  opera t ion  o f  s e c t i o n  111 proves t h a t  t h e  

compul sory 1  icense appl i e s  on l y  t o  l o c a l  i z e d  re t ransmiss ion  serv ices  regu la ted  

2" - SBN, 940 F.2d a t  1471. 

267 See 57 Fed. Reg. a t  3,292 ( c i t i n g  Chevron U.S.A. I nc .  v. Natura l  
Resources Defense Counci 1  . Inc. ,  467 U. S. 837 (1984)). 

268 57 Fed. Reg. a t  3,292. 



as cab le  systems by t h e  FCC. For example, t h e  second p a r t  o f  t he  sec t i on  l l l ( f )  

d e f i n i t i o n  o f  a  cable system r e f e r s  t o  cable systems opera t ing  i n  "cont iguous 

comnunit ies and from a  s i n g l e  headend." Ne i ther  concept has any a p p l i c a t i o n  f o r  

s a t e l l i t e  c a r r i e r  operat ions.  Fur ther ,  sec t i on  l l l ( f )  de f ines  a  " d i s t a n t  s igna l  

equ iva len tn  w i t h  re ference t o  broadcast t e l e v i s i o n  s t a t i o n s  " w i t h i n  whose l o c a l  

se rv i ce  area t h e  cable system i s  loca ted . "  While i t  may be t h a t  sate11 i t e  c a r r i e r s  

have subscr ibers l oca ted  w i t h i n  the  se rv i ce  area o f  a broadcast s t a t i o n ,  i t  i s  

obvious t h a t  the  s a t e l l i t e  c a r r i e r  as a  "cable system," i s  no t  so located,  which 

i s  requ i red  by t h e  d e f i n i t i o n .  269 

Furthermore, i t  i s  apparent t h a t  t h e  o p e r a t i o n o f  sec t i on  1 1 1 i s  hinged 

on t h e  FCC r u l e s  r e g u l a t i n g  the  cable indus t ry .  'The whole concept o f  d i s t a n t  versus 

l o c a l  s igna ls ,  which forms the  foundation o f  t he  r o y a l t y  scheme, i s  t i e d  t o  the  

concept o f  t h e  must c a r r y  r u l e s  and the  " ru les ,  regu la t i ons  and au tho r i za t i ons  

o f  t h e  Federal Communications Commission i n  e f f e c t  on A p r i l  15, 1976." 270 

S a t e l l i t e  c a r r i e r s  were no t ,  and are not ,  regu la ted  by the  FCC as cable systems, 

and t h e  whole concept o f  must c a r r y  and the  1976 FCC r u l e s  have no a p p l i c a t i o n  

t o  them whatsoever. Nothing i n  t h e  s t a t u t e  o r  i t s  l e g i s l a t i v e  h i s t o r y  suggests 

t h a t  Congress intended sec t i on  111 t o  apply t o  nat ionwide re t ransmiss ion  serv ices  

suchas s a t e l l i t e c a r r i e r s ,  o rwou ld  exp la in  how i f c o n g r e s s  had intended t h e  r e s u l t  

advanced by sate1 1  i t e  c a r r i e r  commentators, t h e  FCC r u l e s  r e g u l a t i n g  1  ocal i z e d  

wired cable systems would apply t o  sate1 1  i t e  operat ions.  271 Consequently, 

269 I d .  - 

I d .  ( c i t i n g  t o  17 U.S.C. S l l l ( f ) ) .  - 
271 57 Fed. Reg. a t  3,292. 



s a t e l l i t e  c a r r i e r s  are  not  cable systems w i t h i n  the  meaning o f  section 111 and 

thus do not  qua1 i f y  for the  cable compulsory 1  icense. 



IX.  LEGISLATIVE OPTIONS 

A. Extend t h e  S a t e l l i t e  C a r r i e r  License. 

S ince t h e  S a t e l l i t e  Home Viewer Act  p r o v i s i o n s w i l l  sunset on December 

31, 1994, Congress may want t o  rev iew t h e  exper ience under t h e  Ac t  and cons ider  

p o s s i b l e  ex tens ion  o f  t h e  compul so ry  a r b i t r a t i o n  phase. 

B. C l a r i f y  t h e  S ta tus  o f  Sate1 1  i t e  C a r r i e r s  under S e c t i o n  111 License. 

Congress may want t o  r e s o l v e  t h e  i s sue  o f  t h e  e l  i g i  b i l  i t y  o f  sate1 1  i t e  

c a r r i e r s  f o r  t h e  cab le  compulsory 1  icense. I f  Congress op t s  t o  extend t h e  sate1 1  i t e  

c a r r i e r  l i c e n s e  under t h e  same terms, t h e  l e g i s l a t i o n  should c l a r i f y ,  as does t h e  

e x i s t i n g  S a t e l l i t e  Home Viewer Act,  t h a t  s a t e l l i t e  c a r r i e r s  a re  n o t  e l i g i b l e  f o r  

t h e  cab le  l i c e n s e .  I f  Congress does n o t  extend t h e  s a t e l l i t e  c a r r i e r  l i c e n s e ,  

i t  may wish t o  r e s o l v e  t h e  c o n f l  i c t  between t h e  Copyr igh t  O f f i c e ' s  i n t e r p r e t a t i o n  

o f  s e c t i o n  111 and t h e  d e c i s i o n  o f  t h e  Eleventh C i r c u i t  i n  t h e  SBN case. I f  t h e  

cab le  l i c e n s e  i s  extended t o  s a t e l l i t e c a r r i e r s  i n  l i e u  o f t h e  s e c t i o n  l l g l i c e n s e ,  

Congress may wish t o  a d j u s t  t h e  cab le  l i c e n s e  t o  adapt i t  t o  s a t e l l i t e  c a r r i e r  

opera t ions .  

C. C l a r i f y t h e s t a t u s  of PBSSta t i ons .  

Under s e c t i o n  119, i t  i s  unc lear  whether PBS s t a t i o n s  q u a l i f y  as 

"network" s t a t i o n s  o r  " supe rs ta t i ons .  " The l e g i s l a t i v e  o p t i o n s  i nc l ude :  1) 

des igna t i ng  PBS s t a t i o n s  as network s t a t i o n s ,  and c l a r i f y i n g  whether p r o v i s i o n s  

re1 a t i n g  t o  subscr iber  1  i s t s  and network n o t i f i c a t i o n  apply t o  PBS; o r  2) des ignat ing 

PBS s t a t i o n s  as supe rs ta t i ons .  



D. Give Distributors Standinq t o  Sue for Price Discrimination. 

Sect ion  119(a) (6) pu rpo r t s  t o  p r o h i b i t  d i s c r i m i n a t i o n  by sate1 1 i t e  

c a r r i e r s  aga ins t  d i s t r i b u t o r s ,  bu t  t he  d i s t r i b u t o r s  do n o t  have s tand ing  t o  sue 

under t h e  Copyr ight  Act.  Congress may wish t o  amend chapter  5 ( copy r i gh t  

in f r ingement  and remedies) t o  g i v e  t h e  d i s t r i b u t o r s  s tanding t o  sue f o r  

d i s c r i m i n a t i o n  regard ing  the  p r i c e  and terms f o r  s a t e l l i t e  programming. 
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PART THREE: RETRANSMISSION CONSENT 

Nowhere i s  t he re  a  more ev ident  over lap  between communications and 

copy r igh t  law than i n  t h e  issue o f  re t ransmiss ion  consent. On January 31, 1992, 

t h e  Senate approved S. 12, t he  Cable Te lev i s ion  Consumer P ro tec t i on  Act o f  1992, 

which conta ins  p rov i s ions  p rov id ing  f o r  re t ransmiss ion  consent i n  c e r t a i n  

s i t u a t i o n s .  272 

X . HISTORY OF RETRANSMISSION CONSENT PROVISIONS 

A. Radio  Days. 

The concept o f  ret ransmiss ion consent i s  n o t  new t o  communications 

pol  i c y ;  i t  has i t s  beginnings i n  t he  e a r l y  days o f  rad io .  Sect ion 28 o f  t he  1927 

Radio Act p r o v i d e d t h a t  "nor s h a l l  any broadcast ing s t a t i o n  rebroadcast t h e  program 

o r  any p a r t  t he reo f  o f  another broadcast ing s t a t i o n  w i thou t  t he  express a u t h o r i t y  

o f  t h e  o r i g i n a t i n g  s t a t i o n . "  The b i l l ' s  sponsor expla ined the  reason f o r  t he  

p rov i s ion :  

As t o  Sect ion 28, p rov id ing  t h a t  no person, 
f i r m  o r  co rpo ra t i on  s h a l l  rebroadcast t he  
ma te r ia l  broadcast by a  s t a t i o n  w i thou t  t h a t  
s t a t i o n ' s  consent, i t  i s ,  I t h i n k ,  a  very 
necessaryprovis ion.  Otherwisewewould have 
a  broadcasting s t a t i o n  spending a  1  arge amount 
o f  money t o  prepare and present a  program as 
a  program from t h a t  s t a t i o n ,  and then under 
themodernmethodsofrebroadcast ing i t  cou ld  
be p icked up and broadcast from o the r  
s ta t i ons ,  and p a r t i c u l a r l y  over t he  w i red  
w i re less ,  and money charged f o r  1  i sten ing  t o  

272 A s i m i l a r  b i l l ,  H. R. 1303, i s  pending i n  t h e  House o f  Representat ives, 
bu t  does no t  con ta in  t h e  ret ransmiss ion consent p rov is ions .  Those are found i n  
a  separate House b i l l ,  H.R. 3380. 



it. The p r o v i s i o n  r e f e r r e d  t o  does n o t  
prevent  rebroadcast ing,  b u t  i t  does requ i  r e  
those who would rebroadcast  t o  g e t  permiss ion 
from the  o r i g i n a l  broadcaster. .  . It 
[rebroadcast ing]  has a  g e n e r a l l y  understood 
meaning, namely t h e  reprod  c t i o n  by r a d i o  o f  
t he  broadcast ing waves. 2# 

B. FCC Appl icat ion t o  Cable. 

'Thelanguage regard ing  re t ransmiss ionconsentwas a d o p t e d i n t o  s e c t i o n  

325 o f  t h e  Communications Act  o f  1934, under which the  FCC c u r r e n t l y  operates. 

Al though s e c t i o n  325 r e q u i r e s  re t ransmiss ion  consent f o r  broadcasters, t h e  FCC 

decided e a r l y  on i n  i t s  r e g u l a t i o n  o f  t h e  cable i n d u s t r y  t h a t  s e c t i o n  325 d i d  no t  

r e q u i r e  cab le  opera tors  t o  o b t a i n  consent f o r  t h e i r  re t ransmiss ion  o f  broadcast 

s i gna l s .  I n  a  1959 R e ~ o r t  and Order, 274 t h e  Commission concluded t h a t  by i t s  

terms, s e c t i o n  325 re t ransmiss ion  d i d  n o t  apply  t o  cab le  systems, and noted t h a t  

t he  above c i t e d  statement regard ing  t h e  p r o v i s i o n  i n  t he  1927 Radio Act  "would 

seem t o  exclude reproduc t ion  o r  d i s t r i b u t i o n  by w i r e  as i n  t h e  case o f  CATV's." 

Thecommission d id ,  however, request  Congress t o  amend s e c t i o n  3 2 5 t o  i nc lude  cab le  

ret ransmiss ion,  f i n d i n g  t h a t  "it i s  d e s i r a b l e  t o  c l a r i f y  t he  s i t u a t i o n  w i t h  respec t  

t o  p rope r t y  r i g h t s "  and a1 so "des i rab le  t o  p lace  the  CATV under t he  same cond i t i ons  

as the broadcaster w i th  respect t o  access t o  programs or ig inated by other stat ions." 275 

No l e g i s l a t i v e  a c t i o n  was taken. 

I n  1966, t h e  FCC asser ted a  s t rong r e g u l a t o r y  stance over t h e  cab le  

i ndus t r y ,  c o n f i r m i n g t h a t t h e C o m m i s s i o n  had j u r i s d i c t i o n o v e r a l l  cab le  t e l e v i s i o n  

systems i n  o rder  t o  c a r r y  o u t  t h e  p rov i s i ons  o f  t he  Con~munications Act .  I n  i t s  

68 Cong. Rec. 2880 (1926). 

274 R e ~ o r t  and Order i n  Docket 12443, 26 FCC 403, 429 (1959). 

275 I d .  a t  438. - 



Second R e ~ o r t  and Order, '" which concerned " the  broader quest ions posed by 

the  t r e n d  ofCATVdevelopment,"theCommissiononceagain recommendedthat Congress 

consider  app ly ing  t h e  s e c t i o n  325 re t ransmiss ion  consent p r o v i s i o n s  t o  cab le  

operators,  277 c i t i n g  t h e  "anomalous cond i t i ons  under which t h e  broadcast ing 

and CATV i n d u s t r i e s  compete. " 278 Despi te t h e  request  f o r  Congressional d i r e c t i o n  

on re t ransmiss ion  consent and o the r  issues, no a c t i o n  was taken by t h e  Congress. 

I n  1968, t h e  FCC began i t s  own exper imentat ion w i t h  re t ransmiss ion  

consent f o r  cab1 e operators.  I n  a No t i ce  o f  P r o ~ o s e d  Rulemakinq, 279 t h e  Commission 

proposed t o  adopt i t s  own re t ransmiss ion  consent requirement,  i n  t he  i n t e r e s t  o f  

avo id ing  u n f a i r  compet i t ion.  The Commission noted t h a t  "...both t he  CATV system 

and t h e  broadcast s t a t i o n  a re  1 arge sca le  opera t ions  competing f o r  audience - y e t  

t h e  one pays f o r  i t s  product  and the  other ,  w i t hou t  any payment, b r i n g s  t h e  same 

m a t e r i a l  i n t o  t h e  community by s imply impor t ing  the  d i s t a n t  s i gna l s . "  280 

276 Second R e ~ o r t  and Order i n  Docket No. 1597, 2 FCC 2d 725 (1966). 

277 The FCC s ta ted :  
We be1 ieve t h a t  Congress should consider whether there 

should be a p r o v i s i o n  s i m i l a r  t o  sec t i on  325(a) 
[retransmission consent] appl i cab l  e  t o  CATV systems ( i  .e., 
whether, t o w h a t  ex ten t ,  andunderwhat circumstances CATV 
systems should be requ i red  t o  o b t a i n  t h e  consent o f  t h e  
o r i g i n a t i n g  broadcast s t a t i o n  f o r  t h e  re t ransmiss ion  o f  
t h e  s igna l  by t h e  CATV system). We have descr ibed t h e  
present ly  anomalous condi t ions under which the broadcasting 
and CATV i n d u s t r i e s  compete ... 

2 FCC 2d a t  787. 

278 I d .  a t  787. 

279 Not ice  o f  P r o ~ o s e d  Rulemakins i n  Docket 18397, 15 FCC 2d 417 (1968). 

280 I d .  a t  431. - 



The FCC observed t h a t  r e v i s i o n s  o f  t h e  1909 Copyr ight  Act  were being 

considered by Congress i n  l i g h t  o f  t h e  F o r t n i q h t l v  dec is ion ,  281 and s a i d  any 

r e v i s i o n  o f  copy r i gh t  law addressing cab le  t e l e v i s i o n  ". . .deal i n g  as i t  must w i t h  

concepts such as adequately and inadequate ly  serv iced  areas, o r i g i n a t i o n s ,  e tc . ,  

might  w e l l  be a meld o f  copyr igh t ,  communications and a n t i t r u s t  p o l i c i e s .  11 282 

The 1968 retransmi s s i  on consent proposal a1 1 owed some experimental operat ions whi 1 e 

t h e  ru lemaking proceedingwas i n  progress. Cable systems i m p o r t i n g d i s t a n t  s i g n a l s  

were r e q u i r e d  t o  o b t a i n  consent o f  t he  broadcaster,  b u t  c a r r i a g e  o f  l o c a l  s i g n a l s  

and e x i s t i n g  c a r r i a g e  o f  d i s t a n t  s i g n a l s  were grandfathered so t h a t  no consent 

was requ i red .  Cable operators were pe rm i t t ed  t o  c a r r y  u n l i m i t e d  d i s t a n t  s i gna l s ,  

b u t  on l y  i f  they  obta ined re t ransmiss ion  consent from t h e  o r i g i n a t i n g  s t a t i o n .  

Th i s  consent requirement e f f e c t i v e l y  f r o z e  t h e  cab le  i n d u s t r y ' s  growth because 

few o r i g i n a t i n g  s t a t i o n s  granted re t ransmiss ion  permission. The experiment proved 

t o  be a f a i l u r e .  As Congress began t o  consider  copy r i gh t  compulsory l i c e n s i n g ,  

re t ransmiss ion  consent r e g u l a t i o n  f o r  cab le  systems l o s t  momentum. 

C. Resh w i t h  Copyr iqht  Po l i cy .  

The most impor tan t  aspect o f  t he  h i s t o r y  o f  re t ransmiss ion  consent 

be fo re  the  FCC was i t s  mesh w i t h  copy r i gh t  p o l i c y .  The Commission's experiment 

w i t h  re t ransmiss ion  consent occurred a t  a t ime when t h e r e  was no such t h i n g  as 

t h e  cab le  compulsory 1 icense, and the  Supreme Court  i n  t h e  F o r t n i q h t l v  case had 

found cab1 e re t ransmiss ions  were n o t  sub jec t  t o  copy r i gh t  p r o t e c t i o n  under t h e  

1909 Copyright Act. I n  short ,  as the Comni ssion acknowledged, retransmission consent 

281 F o r t n i q h t l v  C o r ~ .  v. Un i ted  A r t i s t s  Te lev i s i on .  Inc.,  392 U.S. 390 
(1968) . 

282 15 FCC 2d a t  433. 



had as much t o  do w i t h  copy r igh t  as i t  d i d  w i t h  communications pol  i c y .  The Congress 

changed t h a t  scenario, however, when i t  enacted t h e  compulsory cabl e  1  icense i n  

t h e  1976 Copyr ight  Act.  Considerat ion o f  t h e  re t ransmiss ion  consent p r o v i s i o n  

i n  S.12 must be framed aga ins t  t h e  purpose and goals o f  t he  Copyr ight  Act  and the  

cabl e  compul sory 1  icense. 

The Copyr ight  Act serves the  dual,  and sometimes s u p e r f i c i a l l y  

c o n f l i c t i n g ,  r o l e s o f ( 1 )  promot ingcreat iv i tyby .grant ing  au tho rsexc lus i ve  r i g h t s  

and 1  i m i  t ed  monopolies i n  t h e i r  works, and (2) promoting d isseminat ion and pub1 i c  

access t o  new works. Congress created the  cable compulsory 1  icense as a  means 

o f  balancing these i n t e r e s t s  by c r e a t i n g  a  system whereby cab le  operators may 

re t ransmi t  works broadcast by d i s t a n t  t e l e v i s i o n  s t a t i o n s  w i thou t  i n c u r r i n g  heavy 

t ransac t i on  cos ts  invo lved i n  g e t t i n g  the  consent o f  each copy r igh t  owner whose 

programming i s  c a r r i e d  v i a  d i s t a n t  s igna l .  I n  r e t u r n  f o r  t h i s  re t ransmiss ion  

p r i v i l e g e ,  a  cable operator  pays a  fee s e t  by t h e  Copyr ight  Act  and ad jus ted  by 

the  Copyright Royal ty  Tr ibuna l ,  which, i n  t u rn ,  d i s t r i b u t e s  the  fees t o  copy r igh t  

c la imants.  283 

The concept o f  ret ransmiss ion consent i n  t h e  contex t  o f  compulsory 

l i c e n s i n g  was addressed i n  M a l r i t e  T.V. o f  New York v.  FCC. 284 The case invo lved 

rev iew o f  t h e  FCC's 1980 dec i s ion  t o  deregulate cable by e l  im ina t i ng  the  d i s t a n t  

s igna l  and syndicated e x c l u s i v i t y  r u l e s .  The Nat iona l  Telecommunications and 

In fo rmat ion  Admin i s t ra t i on  (NTIA) o f  t h e  Uni ted States Department o f  Commerce 

p e t i t i o n e d  t h e  FCC f o r  adopt ion of re t ransmiss ion  consent i f  i t  e l im ina ted  the  

For f u r t h e r  d iscussion,  see Par t  One, supra. 

284 652 F.2d 1140 (1981), c e r t .  denied, 454 U.S. 1143 (1982). 



d i s t a n t  s i gna l  and syndicated e x c l u s i v i t y  r u l e s .  I n  r e j e c t i n g  t h e  NTIA's p o s i t i o n ,  

t h e  c o u r t  observed: 

Retransmission consents would undermine 
compul sory 1  i censi  ng because they  woul d  
f u n c t i o n  no d i f f e r e n t l y  from f u l l  copy r i gh t  
l i a b i l i t y ,  which Congress expressly re jected.  
Under theNTIAproposal  cab leope ra to rswou ld  
be fo rced t o  nego t i a te  i n d i v i d u a l l y  w i t h  
numerous broadcasters and would n o t  be 
guaranteedret ransmiss ion r i g h t s ,  a  scenar io  
Congress considered unworkable when o p t i n g  
f o r  t he  compul sory 1  i cens ing  arrangement. 
A  r u l e  imposing a  re t ransmiss ion  consent 
requirement would a1 so d i r e c t l y  a1 t e r  t h e  
s t a t u t o r y  r o y a l t y  formula by p r e c i p i t a t i n g  
an increase i n  t h e  l e v e l  o f  payment o f  cab le  
operators t o  o b t a i n  consent f o r  program use. 
Such a  r u l e  would be i ncons i s ten t  w i t h  t h e  
l e g i s l a t i v e  scheme f o r  bo th  t he  s p e c i f i c  
compensatory formula afiQ the  appropriate forum 
f o r  i t s  adjustment. 



X I .  ANALYSIS OF S.12 AND I T S  COPYRIGHT IMPLICATIONS 

A. Overview o f  S.12 and i t s  Pur~ose. 

S.12 would res to re  the  r i g h t  o f  l o c a l  f ranchise a u t h o r i t i e s  t o  regu la te  

bas ic  cab le  t e l e v i s i o n  ra tes ,  w i t h i n  g u i d e l i n e s  s e t  by t h e  FCC, where t h e r e  i s  

a 1 ack o f  e f f e c t i v e  compet i t ion  from o the r  broadcasters o r  mu1 t i channe l  p rov iders .  

The b i l l  a l s o  at tempts t o  ensure c a r r i a g e  on cab le  t e l e v i s i o n  o f  l o c a l  news and 

o t h e r  programming, and increases cable operators '  o b l i g a t i o n s  t o  lease channels 

t o  o thers .  S.12 a l s o  addresses program access issues: copyr igh ted  programming, 

except f o r  t h a t  o f  broadcast networks, d e l i v e r e d  by s a t e l l i t e  t o  cab le  systems 

must be s o l d  t o  cab le 's  compet i tors  as w e l l .  The b i l l  impacts copy r i gh t  law by 

reimposing a must-carry requirement as an a l t e r n a t i v e  t o  re t ransmiss ion  consent, 

a t  t h e  o p t i o n  o f  t h e  broadcast s t a t i o n  i n  o rder  t o  c a r r y  t h a t  s t a t i o n ' s  s i gna l  

on t h e  cab le  system. 

S. 12 provides t h a t  one year a f t e r  enactment o f  t he  b i l l  "no cable system 

o r  o the r  mu1 t i channe l  v ideo programming d i  s t r i  b u t o r  s h a l l  r e t r a n s m i t  t he  s igna l  

o f  a  broadcast ing s t a t i o n ,  o r  any p a r t  thereo f ,  w i t h o u t  t h e  express a u t h o r i t y  o f  

t h e  o r i g i n a t i n g  s t a t i o n .  . . . 11 286 Any mu1 t i channe l  v ideo o ~ e r a t o r  w ish ing  

t o  c a r r y  a broadcast s i gna l ,  l o c a l  o r  d i s t a n t ,  must f i r s t  o b t a i n  t h e  permission 

o f  t he  broadcaster  t o  do so. Broadcasters must decide whether t o  i n s i s t  upon 

c a r r i a g e  o r  whether, instead,  t o  bargain f o r  c a r r i a g e  on a r e t r a n s ~ i i i s s i o n  consent 

bas is .  A s t a t i o n ' s  e l e c t i o n  o f  re t ransmiss ion  consent o r  must-carry app l i es  t o  

a l l  systems w i t h i n  a s i n g l e  geographic area. Under S. 12, t h e  scope o f  must-carry 

r i g h t s  o f  cotmnercial s ta t i ons  i s  expanded t o  the s ta t i on ' s  Area o f  Dominant In f luence 

- -  

286 - See Sect ion  1 5 ( b ) ( l ) .  



(ADI) . ADIs a re  f r e q u e n t l y  broad, cove r i ng  many coun t i es  i f  a  s t a t i o n  i s  1  icensed 

t o  a  major  m e t r o p o l i t a n  market.  287 

Sec t i on  16 o f  S.12 r e v i s e s  s e c t i o n  614 o f  t h e  Communications Ac t  of 

1934 288 t o  p r o v i d e  must-carry  p r o v i s i o n s  f o r  cab le  opera to rs .  It r e q u i r e s  

c a b l e  ope ra to r s  t o  c a r r y  " s i g n a l s  o f  l o c a l  commercial t e l e v i s i o n  s t a t i o n s  and 

qua1 i f i e d  l ow  power s t a t i o n s .  . . . Car r iage  o f  a d d i t i o n a l  broadcast  t e l e v i s i o n  

s i g n a l s  on such system s h a l l  be a t  t h e  d i s c r e t i o n  o f  such (cab le )  ope ra to r ,  s u b j e c t  

t o  s e c t i o n  325(b)."  289 As mentioned above, t h e  scope o f  mus t -car ry  r i g h t s  of  

commercial s t a t i o n s  was expanded by t h e  b i l l  t o  50 m i l e s  o r  a  s t a t i o n ' s  ADI. 290 

More s i g n a l s  f a l l  under t h i s  must c a r r y  s tandard than  under t h e  

p r o v i s i o n s  o f  s e c t i o n  111 o f  t h e  Copyr igh t  Ac t .  The c o p y r i g h t  d e f i n i t i o n ,  based 

on former  FCC d i s t a n t  s i g n a l  c a r r i a g e  r u l e s  i n  e f f e c t  i n  1976, p rov ides  g e n e r a l l y  

t h a t  a  s i g n a l  i s  d i s t a n t  if impor ted f rom f a r t h e r  t han  35 m i l e s  away. 

S. 12 spec i f ies  t h a t  cabl e  systems wi 11 n o t  be requ i red  t o  c a r r y  broadcast 

s t a t i o n s  t h a t  a re  d i s t a n t  s i g n a l s  f o r  c o p y r i g h t  purposes un less  t h e  s t a t i o n  agrees 

t o  re imburse t h e  cab l  e  ope ra to r  f o r  any incrementa l  c o p y r i g h t  f ees  i n c u r r e d  through 

i t s  c a r r i a g e .  

287 See s e c t i o n  15(b) (3) (B) . 
288 47 U.S.C. 531 e t  seq. 

289 See s e c t i o n  16. 

290 " S i g n i f i c a n t l y  viewed" s i g n a l s  a re  n o t  addressed i n  S.12. Cur ren t  
1  aw a1 1  ows c a r r i a g e  o f  c e r t a i n  geog raph i ca l l y  " d i s t a n t "  s i g n a l  s  as 1  oca l  i f  they  
a re  deemed t o  be s i g n i f i c a n t l y  viewed under t h e  former  d i s t a n t  s i g n a l  c a r r i a g e  
r u l e s  o f  t h e  FCC a t  47 C.F.R. §76.5(kk)(1981)(1981). 



B. Copyriqht Imp1 i c a t i o n s .  

Although S.12 i s  p r i m a r i l y  a  p iece o f  communications l e g i s l a t i o n ,  t h e  

Copyright O f f i c e  observes t h a t  some o f  i t s  p rov i s ions  impact t he  1976 Copyr ight  

Act.  Themost obvious p r o v i s i o n  i s  embodied i n  sec t i on  15, "Retransmission Consent 

f o r  Cable Systems." As w i l l  be discussed f u r t h e r  below, t he  O f f i c e  be l i eves  t h a t  

re t ransmiss ion  consent e f f e c t i v e l y  equates t o  copy r igh t  e x c l u s i v i t y .  By 

r e s t r u c t u r i n g  the  r e l a t i o n s h i p  between broadcasters and cable operators regard ing  

ca r r i age  o f  a  broadcast s igna l ,  t he re  i s  a1 so impact on t h e  ca r r i age  o f  programming 

t h a t  i s  t ransmi t ted  by way o f  t he  s igna l .  Although S.12 professes not  t o  impact 

t he  r e l a t i o n s h i p s  between programmers and broadcasters, t he re  i s  no p r a c t i c a l  way 

t o  separate the  r e g u l a t i o n  o f  s igna l  ca r r i age  from t h a t  o f  program car r iage.  The 

p rov i s ions  of S.12 c rea te  the  equ iva len t  of i n t e l l e c t u a l  p roper ty  r i g h t s  f o r  t h e  

b e n e f i t  of broadcasters i n  t h e i r  programming. Communications p o l i c y  and copy r igh t  

pol  i c y  over1 ap . 
Sect ion s i x  o f  S.12 addresses nond iscr iminat ion  w i t h  respect  t o  video 

programming. This  sec t i on  has two general p rov is ions :  one dea l i ng  w i t h  video 

programming i n  general,  and the  o ther  w i t h  access t o  s a t e l l i t e  programmingdirected 

t o  the  home d i s h  market. A v ideo programmer i n  which a  cab le  operator  has an 

a t t r i b u t a b l e  i n t e r e s t  and who engages i n  na t i ona l  o r  reg iona l  d i s t r i b u t i o n  o f  video 

programming s h a l l  no t  unreasonably re fuse t o  deal w i t h  a  mul t ichannel  v ideo 

programming d i s t r i b u t o r  and s h a l l  no t  d i sc r im ina te  i n  p r i ce ,  terms, and cond i t i ons  

compared t o  l i c e n s i n g  agreements w i t h  cable systems. The video programmer may 

impose reasonable requirements f o r  o f f e r i n g  serv ice  and f o r  f i n a n c i  a1 s t a b i l  i t y ,  

and may take account o f  cos t  d i f f e rences  i n  t he  sa le  o r d e l i v e r y o f t h e  programming, 

o r  f o r  economies o f  sca le  o r  o the r  cos t  savings. 



While these p rov i s i ons  do n o t  c o n s t i t u t e  a  compulsory 1  icense, they  

r e q u i r e  copy r i gh t  owners o f  v ideo programming t o  make t h e i r  programming avai  1  able 

on terms t h a t  a f f e c t  t h e i r  con t rac tua l  freedom. 

The Copyr ight  O f f i c e  takes no p o s i t i o n  on the  m e r i t  o f  these proposals 

now, bu t  we no te  t h a t  they  impact copy r i gh t  p o l i c y  and should be reviewed from 

t h a t  perspec t ive  by t h e  appropr ia te  congressional committees. 

The second p r o v i s i o n  app l i es  nond iscr im ina t ion  r u l e s  t o  a l l  " f i x e d  

se rv i ce  s a t e l l i t e  c a r r i e r s ( s )  pursuant t o  sec t i on  119 o f  t i t l e  17, Un i ted  States 

Code. . . ." The sec t i on  p r o h i b i t s  unreasonable r e f u s a l  t o  deal w i t h  v ideo program 

d i s t r i b u t o r s  s e r v i c i n g  home sate1 1  i t e  viewers, and a1 so p r o h i b i t s  d i s c r i m i n a t i o n  

i n  p r i c e ,  terms and cond i t i ons  o f  t he  sa le  o f  v ideo programming se rv i ce  among 

d i s t r i b u t o r s t o h o m e s a t e l l i t e e a r t h s t a t i o n s ,  o r  among v ideo p r o g r a m d i s t r i b u t o r s .  

Th is  p r o v i s i o n  over laps sec t i on  119(a)(6) o f  t h e  Copyr ight  Act,  which prov ides 

copy r i gh t  remedies aga ins t  d i s c r i m i n a t i o n  by s a t e l l i t e  c a r r i e r s .  

S.12 conta ins  i n t e r e s t i n g  p rov i s i ons  i n  sec t i on  16, amending sec t i on  

614 of t h e  Comm~~nicat ions Act.  Sect ion 614(b) (10) would p roh i  b i t  a  cab le  operator  

from accepting a  form o f  payment f o r  car r iage  o f  l o c a l  c o n e r c i a l  t e l e v i s i o n  s ta t i ons  

pursuant t o  t he  terms of S . 1 2 ' ~  must-carry and re t ransmiss ion  consent sec t ions .  

However, an except ion i n  614(b) (10) would a1 low a  cab le  opera tor  t o  accept payment 

from s t a t i o n s  considered t o  be d i s t a n t  under copy r i gh t  law as reimbursement f o r  

copyr ight  costs  a  cab1 e  operator would normal ly i ncu r  f o r  ca r r y ing  a  d i s t a n t  s ignal  . 
This  p rov is ion  impacts app l i ca t i on  o f  17 U.S.C. $111 i n  some cases, w i thout  a c t u a l l y  

mod i fy ing  the  terms o f  t he  copy r i gh t  law. 291 

- -  

291 -- See a l s o  sec t i on  4(g) o f  S.12. 
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C. Retransmiss ion Consent and t h e  Cable License. 

The House Subcommittee on I n t e l l e c t u a l  P rope r t y  and J u d i c i a l  

A d m i n i s t r a t i o n  sponsored t h r e e  meet ings between November 1991 and February 1992 

t o  d iscuss  s e c t i o n  111 and i t s  a p p l i c a t i o n  14 years  a f t e r  enactment i n t o  law. 

Retransmission consent was one o f  the  main t op i cs  o f  d iscuss ion dur ing  t h e  sessions. 

Representat ives f rom cable,  broadcast,  w i re1  ess cable,  spor ts ,  mot ion  p i c t u r e  and 

te lephone i n d u s t r i e s ,  as we1 1  as rep resen ta t i ves  f rom t h e  Copyr igh t  O f f i c e  and 

t h e  FCC, at tended t h e  meet ings t o  a i r  t h e i r  views and make suggest ions.  

The convent iona l  wisdom i s  t h a t  1  oca l  broadcasters  w o ~ l l  d  p robab ly  g i v e  

re t ransm iss ion  consent t o  1  oca l  cab le  opera to rs  o r  e l e c t  mus t - ca r r i  age w i t h i n  t h e  

ADI, i f  S. 12 were enacted. Local broadcasters  want access t o  l o c a l  v iewers,  and 

t hey  base a d v e r t i s i n g  revenues on access t o  a  g i v e n  community. I n  such case, t h e  

p r o v i s i o n s  o f  17 U.S.C. 8111 would remain i n  e f f e c t  r ega rd ing  c a r r i a g e  o f  l o c a l  

s i g n a l s .  D i s t a n t  s i gna l s ,  as always, compl i c a t e  t h e  s i t u a t i o n .  Broadcasters  

m a i n t a i n  t h a t  c a r r i a g e  o f  d i s t a n t  s i g n a l s  would occur  because t hey  would g i v e  

re t ransm iss ion  consent.  O f  course, S.12 g i v e s  l o c a l  commercial b roadcas te rs  t h e  

power t o  w i t h h o l d  re t ransm iss ion  consent i n  exchange f o r  compensation by a  cab le  

opera to r .  Cable subscr ibers  cou ld  be l e f t ,  perhaps, w i t h o u t  access t o  d i s t a n t  

broadcast  s i gna l s ,  o r  would face  s u b s t a n t i a l  r a t e  inc reases  t o  pay f o r  t h e  d i s t a n t  

s i g n a l s .  

Broadcasters genera l ly  favor retransmission consent/must-carry provis ions 

1  i ke those  i n  S.  12, because t hey  want compensation f o r  c a r r i a g e  o f  t h e i r  va luab le  

s i g n a l s  by cab le  systems, some o f  which compensation t hey  may have t o  share w i t h  

program c o p y r i g h t  ho lders .  Broadcasters  argue t h a t  t h e  t ime  f o r  p r o t e c t i n g  cable,  

fo rmer ly  t h e  " i n f a n t  i ndus t r y "  p rov id i ng  unserved viewers w i t h  c l e a r  re t ransmiss ion 



of 1 ocal  broadcast s i gna l  s, i s  over. Cable has prospered, w h i l e  broadcast revenues 

decl  i ne. 292 

Fox Broadcast ing Company, however, whose parent  company has i n t e r e s t s  

i n  broadcast ing and program product ion,  has been outspoken i n  i t s  t o t a l  d i s f a v o r  

o f  re t ransmiss ion  consent. Rather, Fox a d v o c a t e s e l i m i n a t i n g t h e  s e c t i o n  111 cable 

l i cense ,  and supports a f r e e  market scenar io  f o r  s o r t i n g  o u t  payment f o r  use o f  

programming, bo th  i n  broadcast ing and cable. 

Fox says new technol ogy w i  11 lead t o  continued d i v e r s i t y  o f  p rograming 

and more compet i t ion  among v ideo d e l i v e r y  systems, and t h a t  more compet i t ion  w i l l  

make t h e  corr~pulsory l i c e n s e  unnecessary. Simply extending the  l i c e n s e  t o  every 

new v ideo technol  ogy t h a t  emerges doesn' t  f i t  the  c u r r e n t  and coming marketpl  aces, 

Fox contends. It says the  cable i n d u s t r y  should pay f o r  t h e  s i g n a l s  i t  prov ides  

paying subscr ibers,  and broadcasters need a stream o f  income i n  a d d i t i o n  t o  

a d v e r t i s i n g  revenues t o  avoid going ou t  o f  business i n  today's compe t i t i ve  

environment. Repeal o f  the  compul sory 1 icense could r e s u l t  i n  broadcasters becoming 

r i g h t s  c l ea r i ng  in termediar ies between program suppl i e r s  and cab1 e operators, 1  eaving 

t h e  hand o f  t h e  government ou t  o f  t he  t r a n s a c t i o n  process. 

The telephone i ndus t r y ,  which i s l o o k i n g  f o r  governmental permi ss ion  

t o  en te r  t h e  v ideo d e l i v e r y  market says i t  wants t o  be e n t i t l e d  t o  t h e  compulsory 

1 icense i f  i t  i s  pe rm i t t ed  t o  compete i n  t h e  cable and programming marketpl  aces. 

It has no t  expressed a p o s i t i o n  e i t h e r  support ing o r  opposing retransmission consent. 

The Mot ion P i c t u r e  Assoc ia t ion  o f  America (MPAA) backs t h e  phased 

e l i m i n a t i o n  o f  17 U.S.C. 8111. It mainta ins t h a t  re t ransmiss ion  consent would 

292 Federal Communications Commission, O f f i c e  o f  PI ans and Pol i c y ,  Working 
Paper #26, Broadcast T e l e v i s i o n  i n  a Mu1 t i channe l  M a r k e t ~ l  ace (June 1991). 



undermine the  compul sory 1  icense. Most prominent ly,  i t  asser ts  t h a t  ret ransmi ss ion 

consent as conta ined i n  S.12 would g i v e  broadcasters more r i g h t s  i n  programming 

than program owners have, even though the  b i l l  r e f e r s  on ly  t o  r i g h t s  i n  "s igna ls . "  

MPAA suggests amendment of the  Copyright Act 's cable l i cense t o  es tab l i sh  an i n t e r i m  

pe r iod  i n  which copy r igh t  r o y a l t i e s  would be p a i d  f o r  re t ransmiss ion  o f  bo th  l o c a l  

and d i s t a n t  s igna ls .  Fees would be d i s t r i b u t e d  t o  program owners. A f t e r  a  few 

years, t h e  compul sory 1  i cense woul d  be abol i shed, requ i  r i  ng f r e e  market programming 

among p a r t i c i p a t i n g  p a r t i e s .  

One cable i n te res t ,  thecornun i ty  Antenna Telev is ion Associat ion (CATA), 

contends t h a t  t he re  i s  a  d i s t i n c t  p o s s i b i l i t y  o f  l o s s  o f  s i gna ls  f o r  cab le  

subscr ibers u n d e r S . 1 2 ' ~  framework. It contend s t h a t  t e l e v i s i o n  s t a t i o n s  genera l l y  

have no con t rac tua l  r i g h t s  t o  g rant  consent f o r  t he  re t ransmiss ion  o f  most of t h e  

programs t h a t  they  ca r ry .  CATA contends t h a t  l o c a l  broadcasters are g iven t h e  

r i g h t  t o  d i s t r i b u t e  t h e i r  programming o n l y  w i t h i n  t h e i r  broadcast se rv i ce  area, 

and are  no t  g iven the  r i g h t  t o  l i cense  use o f  t h a t  programming t o  cable systems 

o r  other  d i s t r i b u t o r s ,  p a r t i c u l a r l y  beyond t h e i r  serv ice area. Under t h i s  analysis,  

broadcasters w i t h  con t rac t  r e s t r i c t i o n s  i n  t h e i r  programming con t rac ts  cou ld  no t  

g ran t  re t ransmiss ion  consent ou ts ide  o f t h e i r  own se rv i ce  areas even i f  they wanted 

t o  do so. Th is  cou ld  l ead  t o  b lackouts o f  t e l e v i s i o n  s igna ls  f o r  r u r a l  res iden ts  

ou ts ide  o f  t e l e v i s i o n  markets. 

D. Co~yri qht Office Concerns. 

A1 though t h e  M a l r i  t e  c o u r t  was addressing re t ransmiss ion  consent i n  

t h e  contex t  o f  FCC a u t h o r i t y  t o  impose such regu la t i on ,  t he  c o u r t ' s  language i s  

s t i  11 en1 i gh ten ing  f o r  t he  ret ransmiss ion consent p rov i s ions  o f  S. 12, p a r t i c u l a r l y  

s ince the  b i l l  expresses the  view t h a t  i t  does not  a f f e c t  t h e  cable compulsory 



1 icense o r  copyr ight  po l  i c y .  The Copyright O f f i c e  s ides w i t h  t h e  p o s i t  i o n  expressed 

by t h e  M a l r i t e  c o u r t  t h a t  r e t ransm iss ion  consent does have an e f f e c t  on t h e  

compulsory 1  i cens ing  scheme and a1 t e r s  t h e  c o p y r i g h t  balance s t r u c k  i n  1976. 

The re t ransm iss ion  consent p r o v i s i o n s  o f  S.12 a1 t e r  t h e  fundamental 

p r i n c i p l e  o f  t h e  compulsory 1  i cens ing  scheme: s i g n a l  a v a i l a b i l  i t y .  The 1  icense 

prov ides  cab le  opera to rs  w i t h  t h e  r i g h t  o f  re t ransmiss ion  under t h e  Copyr igh t  Ac t  

upon payment o f  t h e  s t a t u t o r y  r o y a l t y  fee.  Al though Congress was s e n s i t i v e  t o  

t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  FCC, i t  c e r t a i n l y  d i d  n o t  e n v i s i o n  i n  1976 t h a t  

cable operators would be requ i red  t o  ob ta in  add i t i ona l  re t ransmiss ion r i g h t s  ou ts ide  

of t h e  compulsory l i c e n s e ,  e i t h e r  f rom broadcasters  o r  c o p y r i g h t  owners. 

Retransmission consent e f f e c t i v e l y  permi ts  broadcasters  t o  s top  t h e  ope ra t i on  o f  

t h e  compulsory l i c e n s e  through w i t h h o l d i n g  consent o f  r e t ransm iss ion  t o  a  cab le  

opera to r .  Furthermore, re t ransmiss ion  consent upsets  t h e  f l o w  o f  r o y a l t i e s  t o  

copy r i gh t  owners env is ioned by Congress i n  1976. Cable opera to rs  could,  i n  many 

circumstances, be r e q u i r e d  t o  pay tw ice :  n o t  o n l y  a  c o p y r i g h t  fee,  bu t  a  

re t ransm iss ion  f ee  as we1 1. 293 Beside t h e  unan t i c i pa ted  a d d i t i o n a l  c o s t  t o  

cab le  opera to rs  t o  c a r r y  broadcast s i gna l  s, a d d i t i o n a l  monies w i l l  presumably f l o w  

t o  c o p y r i g h t  owners as c o n t r a c t s  between programmers and broadcasters  a re  

renego t i a ted  t o  t ake  account o f  t h e  a d d i t i o n a l  revenue stream generated by 

ret ransmiss ion consent. This f l o w  o f  compensation t o  copyr igh t  owners w i l l  probably 

always be delayed severa l  years and may represent  s i g n i f i c a n t l y  l e s s  revenue than 

cou ld  be obta ined d i r e c t l y  through copy r i gh t  e x c l u s i v i t y .  

Whi 1  e  re t ransm iss ion  consent w i  11 be r e q u i r e d  f o r  cab1 e  systems, S. 12 

p rov ides  t h a t  i t  w i l l  n o t  be requ i red  f o r  s a t e l l i t e  c a r r i e r s ,  a t  l e a s t  u n t i l  t h e  

293 - See Sect i o n  16, proposed 47 U.S. C. §614(b) (10) (B) . 



c u r r e n t  e x p i r a t i o n  o f t h e  satel1itecarriercompulsory1icense. Thus, b roadcas te rs  

which c u r r e n t l y  opera te  as " supe rs ta t i ons "  w i l l  n o t  have a  r i g h t  o f  r e t r ansm iss ion  

consent as f a r  as s a t e l l i t e  c a r r i e r s  r e t r a n s m i t t i n g  t h e i r  s i g n a l s  u n t i l  s e c t i o n  

119 o f  t h e  Copyr igh t  Ac t  exp i res  on December 31, 1994. Th i s  p r o v i s i o n  o f  S.12 

c rea tes  a  p o t e n t  i a1 c o n f l  i c t  w i t h  congress ional  renewal o f  t h e  sate1 1  i t e  c a r r i e r  

1  i cense. Should t h e  1  icense be extended o r  made permanent a f t e r  1994, re t ransmiss ion 

consent f o r  s a t e l l i t e  c a r r i e r s  w i l l  r a i s e  t h e  same concerns expressed above f o r  

cab le  systems. Thus, w h i l e  S.12 would appear n o t  t o  have e f f e c t  on t h e  c u r r e n t  

satel1itecarriercompulsory1icense, i t m a y 1 i m i t C o n g r e s s Y s  a b i l i t y t o  r econs ide r  

t h e  l i c e n s e  i n  1994. 

Whi le i t i s  d i f f i c u l t  t o  p r e d i c t  b roadcas te r  behav io r  under t h e  

re t ransm iss ion  consent-must c a r r y  o p t i o n  o f  S.12, i t  seems l i k e l y  t h a t  t h e  

convent iona l  wisdom i s  c o r r e c t :  broadcasters  w i l l  o p t  f o r  must c a r r y  o f  l o c a l  

s i gna l s ,  o r ,  i n  some cases, may o p t  f o r  r e t r ansm iss ion  consent o f  l o c a l  s i g n a l s .  

T h i s  r e s u l t  assumes t h a t  t h e  broadcasters ,  armed w i t h  a  s t a t u t o r y  r i g h t  o f  

r e t r ansm iss ion  consent, w i l l  succeed i n  r e n e g o t i a t i n g  e x i s t i n g  c o n t r a c t s  and 

n e g o t i a t i n g  n e w c o n t r a c t s w i t h  p r o g r a m s u p p l i e r s t o  g i v e  them t h e  c o n t r a c t u a l  r i g h t  

t o  a u t h o r i z e  re t ransm iss ion  of t h e  programs con ta ined  i n  t h e  broadcast  s i g n a l .  

If t h e  c o n t r a c t s  a re  n o t  renegot ia ted ,  a  1  egal  b a t t l e  may a r i s e  r e g a r d i n g  t h e  impact 

of a  s t a t u t o r y  re t ransmiss ion r i g h t  on poss ib l y  vague copyr igh t  1  i cens ing  con t rac ts .  

A s s u m i n g t h a t t h e  broadcasters  have a c o n t r a c t ~ ~ a l  r i g h t  o f  a u t h o r i z i n g  

re t ransm iss ion  of  programs, i t  seems 1  i k e l y  t h a t  cab le  systems w i l l  be a l lowed 

t o  c a r r y  l o c a l  s i gna l s ,  e i t h e r  under r e t r ansm iss ion  consent o r  must c a r r y .  

D i s t a n t  s i gna l s ,  however, may d isappear  from cab le  systems, except 

f o r  t h e  n a t i o n a l  supe rs ta t i ons .  It seems u n l i k e l y  t h a t  any broadcaster ,  o t h e r  



than one opera t ing  as a  na t i ona l  superstat ion,  w i l l  consent t o  t h e  d i s t a n t  

impor ta t i on  o f  i t s  s igna l  i n t o  a t e l e v i s i o n m a r k e t  o r  r u r a l  areas i t  does no t  serve, 

w i thou t  payment o f  a  g rea te r  sum o f  money than a  cab le  system may be w i l l i n g  t o  

pay, e s p e c i a l l y  s ince t h e  cable system w i l l  cont inue t o  pay the  copy r igh t  r o y a l t i e s  

f o r  d i s t a n t  s igna ls  except f o r  those Copyr ight  Act  d i s t a n t  s igna ls  made l o c a l  by 

t h e  AD1 standard o f  S. 12. I n  t he  1  a t t e r  case, t he  broadcasters pay t h e  copy r igh t  

fees. Subject t o  t h e  a n t i t r u s t  laws, broadcasters as a  group may re fuse  t o  g i v e  

re t ransmiss ion  consent f o r  d i s t a n t  s igna l  impor ta t ion .  

I f  t h e  broadcaster opts f o r  re t ransmiss ion  consent and w i thho lds  t h a t  

consent, t h e  cable compulsory 1  icense w i l l  be unava i lab le  t o  the  cable systems 

as t o  t h a t  broadcast s igna l .  



X I I .  LEGISLATIVE OPTIONS TO RETRANSHISSION CONSENT I N  S.12 

Retransmission consent under S.12 i s  based on con t inua t ion  o f  17 U.S.C. 

5111, accord ing t o  t h e  t e x t  o f  t h e  b i l l .  The Copyr ight  O f f i c e  d isagrees t h a t  t h e  

b i l l  w i l l  have t h i s  e f f e c t  i n  p r a c t i c e .  We f i n d  a  c o n f l i c t  between t h e  i n t e n t  

and ope ra t i on  o f  t h e  cab le  c o p y r i g h t  compulsory 1  icense and re t ransm iss ion  consent 

under S.12. The re t ransmiss ion  consent p r o v i s i o n s  o f  S.12 a r e  sur roga tes  f o r  

c o p y r i g h t  e x c l u s i v i t y  and are  i n c o n s i s t e n t  w i t h  t h e  cab le  compulsory l i c e n s e  o f  

s e c t i o n  111. 

One a1 t e r n a t i v e  would be t o  de le te  the  retransmission consent p rov is ions  

o f  S.12 and a d j u s t  t h e  must c a r r y  p rov i s i ons .  

The converse a1 t e r n a t i  ve i s  t h e  e l  i m i  n a t  i o n  o f  t h e  cab1 e  compul sory 

l i c e n s e .  I n  such a  s i t u a t i o n  Cougress cou ld  re -eva lua te  i t s  p o l i c y  toward 

copyr ight/communicat ions issues, and e i t h e r  c rea te  a  new l e g a l  s t r u c t u r e ,  o r  l e t  

themarke tp lace  p l a y  i t s e l f  ou t .  W i t h o u t c o n s t r a i n t s ,  p rov ide rs  o f  v ideo  serv ices ,  

i n c l u d i n g  cab le  systems, would h a v e t o  b a r g a i n w i t h  broadcast s t a t i o n s  f o r  c a r r i a g e  

r i g h t s .  Th i s  again r a i s e s  t h e  prospect  o f  h i g h  t r a n s a c t i o n  costs ,  which, w h i l e  

a f f o r d a b l e  t o  some p a r t i e s ,  may no t  be f i n a n c i a l l y  p o s s i b l e  f o r  new e n t r a n t s  i n  

t h e  v ideo  re t ransm iss ion  f i e l d .  I n  add i t i on ,  i t  r a i s e s  t h e  ques t ion  as t o  whether 

program suppl i e r s  would be ab le  t o  sp l  i t  proceeds f rom new n e g o t i a t i o n s  w i t h  

broadcasters, and whether there  i s  a  p r a c t i c a l  way t o  separate r i g h t s  i n  p rog ram ing  

f rom r i g h t s  i n  a  broadcast s i g n a l .  Another concern r e l a t e s  t o  methods o f  c l e a r i n g  

re t ransm iss ion  r i g h t s .  Cont rac t  issues a re  i nvo l ved  here, as w e l l  as c o p y r i g h t  

i ssues. 

A  t h i r d  and l e s s  d r a s t i c  a1 t e r n a t i v e  than e l  i m i n a t i o n  o f  t h e  s e c t i o n  

111 1  icense would i n v o l v e  mod i fy ing  c u r r e n t  law t o  preserve t h e  c o p y r i g h t  cab le  



compulsory 1  icense and t o  c rea te  s t a t u t o r y  fees f o r  l o c a l  s i gna l s ,  s i m i l a r  t o  those 

c u r r e n t l y  appl i e d  t o  d i s t a n t  s igna l  carr iage.  The CRT could s p l i t  l o c a l  fees between 

s ta t i ons  and programers,  should such an a1 l o c a t i o n  be seen as des i rab le  by Congress. 

The poss i  b i  1  i ty  o f  i n t e g r a t i n g  a  must-carry p r o v i s i o n  i n t o  t h i s  system would depend 

on whether must-carry  passes c o n s t i t u t i o n a l  muster. 

A f i n a l  a1 t e r n a t i v e  would be t o  leave  s e c t i o n  111 as i t  i s  and a1 so 

d e l e t e  t h e  re t ransm iss ion  consent p r o v i s i o n s  f rom S. 12. Th is  would mean f u r t h e r  

debate each year  about c o p y r i g h t  law and new media d e l i v e r y  systems. Each new 

re t ransm iss ion  s e r v i c e  w i l l  want t o  b r i n g  i t s e l f  w i t h i n  t h e  s e c t i o n  111 1  icense 

t o  c r e a t e  a  l e v e l  p l a y  f i e l d .  The v a s t  m a j o r i t y  o f  t h e  p a r t i e s  represented a t  

the  House Subcomnittee meetings i n  1  a te  1991 and e a r l y  1992 re jec ted  t h i s  do-nothing 

phi losophy as avo id ing  t h e  issues and de lay ing  t h e  d i f f i c u l t ,  b u t  overdue 

r e c o n s t r u c t i o n  o f  t h e  cab le  compulsory l i cense .  
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PART FOUR: COPYRIGHT OFFICE CONCLUSIONS AND RECOUUENDATIONS 

Congress created the  cable compulsory l i c e n s e  i n  t he  c r u c i b l e  o f  t h e  

1976 general r e v i s i o n  o f  t he  copyr igh t  law, a f t e r  10 years o f  ex tens ive  debate, 

l i t i g a t i o n ,  and r e g u l a t o r y  a c t i v i t y .  The cable l i c e n s e  i s  c l e a r l y  t he  product 

of a very d i f f i c u l t  l e g i s l a t i v e  compromise, and the  s t r i p e s  o f  t h e  compromise can 

be seen i n  the  e x c r u c i a t i n g  d e t a i l  o f  sec t i on  111 o f  t he  Copyr ight  Act.  Congress 

l e g i s l a t e d  a t  t he  he igh t  of FCC r e g u l a t i o n  of t he  cable i n d u s t r y .  The FCC had 

adopted exceedingly d e t a i l e d  s igna l  ca r r i age  ru les ,  both f o r  t h e  purpose o f  

safeguarding l o c a l  broadcast ing s t a t i o n s  against  " u n f a i r  corr~peti t i o n "  (i .e.,  sing 

the  broadcast s igna l  w i thou t  r e s t r i c t i o n  o r  compensation) and f o r  t h e  plJrpose o f  

p r o t e c t i n g  t h e  i n t e r e s t s  o f  copyr igh t  owners o f  t e l e v i s i o n  programming a t  a t ime 

when the  Supreme Court had shut t h e  door on copyr igh t  p r o t e c t i o n  under t h e  e x i s t i n g  

1909 Act.  

The cable 1 icense served two major l e g i s l a t i v e  po l  i c i e s :  i t  provided 

amechanism fo r  cable sys temsto  re t ransmi t  broadcast programmingwithout c l e a r i n g  

r i g h t s  f romcopyr igh towners through p r i v a t e  negot ia t ions ,  thereby assur ing p u b l i c  

access t o  t h e  programming and pro1 i f e r a t i o n  o f  cab le  systems; and i t  corr~pensated 

copyr ight  owners fo r  the cable retransmission, thereby encouraging f u r t h e r  c r e a t i v i t y  

and d i v e r s i t y  i n  programming. 

From a number o f  perspect ives,  t he  cable 1 icense has func t ioned we1 1 ; 

t h e  l e g i s l a t i v e  purposes have been achieved. Where a 12-channel cab1 e system was 

the  norm i n  1976, systems now commonly o f f e r  upwards o f  50 channels, a l l  f i l l e d  

w i t h  prograrnr~iing. Cab1 e pene t ra t i on  exceeds 60 percent o f  t e l e v i s i o n  households, 



and t h e  number o f  ope ra to r s  se rv i ng  subsc r i be rs  has expanded f rom f e w e r t h a n  4,000 

i n  1976 t o  over  13,000. The c o p y r i g h t  r o y a l t y  pool  a v a i l  ab le  t o  c o p y r i g h t  owners 

has grown f rom t h i r t e e n  m i l l i o n  d o l l a r s  i n  1978 ( t h e  f i r s t  yea r  o f  t h e  l i c e n s e )  

t o  $165 m i l l i o n  i n  1990. 

The growth of t h e  r o y a l t y  pool  and t h e  exp los ion  i n  cab l  e - o r i g i n a t e d  

programming suggest t h a t  c o p y r i g h t  owners have s u b s t a n t i a l  i n c e n t i v e s  t o  c r e a t e  

new programming f o r  t h e  cab le  t e l e v i s i o n  market.  

Even broadcasters ,  who bear t h e  b r u n t  o f  t h e  cab l  e  1  i cense i n  competing 

w i t h  t h e  cab l  e  i n d u s t r y  f o r  a d v e r t i s i n g  do1 1  a rs ,  have exper ienced tremendous growth 

d u r i n g  t h e  1  i f e  o f  t h e  c a b l e  1  icense.  S ince 1976, independent broadcast  s t a t i o n s  

have inc reased  f r o m 8 6 t o 3 8 0 ,  a n d m o s t s t a t i o n s m a k e a p r o f i t .  The t h r e e  commercial 

t e l e v i s i o n  networks have l o s t  t h e i r  f o r m e r l y  overwhelming share o f  t h e  t e l e v i s i o n  

audience t o  cable,  independent s t a t i o n s ,  and o t h e r  v i deo  sources, bu t ,  a p a r t  from 

t h e  c u r r e n t  economic recess ion ,  i t  i s  n o t  c l e a r  t h a t  t h e  broadcast  networks have 

become unp ro f  i tab1 e. Fox Broadcast ing has come c l  ose t o  c r e a t i n g  a  f o u r t h  n a t  i onal 

network i n  t h e  l a s t  f i v e  years .  

I t  i s  p o s s i b l e  t h a t  t h e  b roadcas t ing  i n d u s t r y  i s  r each ing  a  c r i t i c a l  

p o i n t  i n  i t s  compe t i t i on  w i t h  t h e  cab le  i n d u s t r y  f o r  t h e  t e l e v i s i o n  audience. 

Others a re  i n  a  b e t t e r  p o s i t i o n  than  t h e  Copyr igh t  O f f i c e  t o  eva lua te  t h e  economic 

d a t a  and t r ends .  The Copyr igh t  O f f i c e  can o n l y  seek t o  adv ise  t h e  Congress about 

good c o p y r i g h t  p o l i c y  a l t e r n a t i v e s .  I n  our  f r e e  e n t e r p r i s e ,  marketp lace system, 

a  government mandated compulsory t a k i n g  o f  p r o p e r t y  r i g h t s  i s  a  l a s t  r e s o r t .  

Copyr igh t  p o l i c y  i s  a  m a t t e r  o f  ba lanc ing  t h e  reward t o  c r e a t o r s  by l e g i s l a t i n g  

p r o p r i e t a r y  r i g h t s ,  w i t h  t h e  i n t e r e s t  o f  users  and t h e  genera l  p u b l i c  i n  reasonable 

access t o  t h e  f r u i t s  o f  c r e a t i v i t y .  



The Copyright O f f i c e  concludes t h a t  the cable 1  icense should be modi f ied 

o r  adjusted t o  account for  developments since 1976. While t he  1  icense has funct ioned 

we1 1 ,  t h e  telecommunications and copy r i gh t  wor lds have changed so much s ince  1976 

t h a t  l e g i s l a t i v e  adjustment i s  necessary. I n  t h i s  Report, t h e  Copyr ight  O f f i c e  

rev iews the  h i s t o r y  and opera t ion  o f  t h e  cable 1  icense; i t  out1 i nes  the  economic 

and r e g u l a t o r y  developments s ince  1976; i t  notes severa l  a d m i n i s t r a t i v e  and 

opera t iona l  d i f f i c u l t i e s  and po l  i c y  issues, and i t  i d e n t i f i e s  severa l  1  eg i  s l  a t i v e  

op t ions .  

We recognize t h a t  cable copy r i gh t  re fo rm i s  a  major l e g i s l a t i v e  

under tak ing.  Very l a r g e  economic i n t e r e s t s  are a t  stake. I f  Congress decides 

t o  re fo rm the  cable 1  icense, t h e  Copyright O f f i c e  o f f e r s  these poss ib le  op t ions :  

1) Simp1 i f y  the  r o y a l t y  formula by, f o r  example, 1eg i s l  a t i n g  a  f l a t ,  

pe r  subscr iber  ra te ;  

2 )  If the d i s t i n c t i o n  between d i s t a n t  and l o c a l  s igna ls  i s  reta ined,  

a d j u s t  t h e  d e f i n i t i o n  o f  l o c a l  s i g n a l s  t o  t he  "area o f  dominant 

i n f l uence"  (ADI) o f  a  broadcast s t a t i o n ;  

3 )  I f  the  cable 1  icense i s  broadened t o  apply t o  other  retransmission 

serv ices  (e.g., MMDS), g i v e  ser ious  cons ide ra t i on  t o  a  sunset 

f o r  t h e  e n t i r e  l i c e n s e  a f t e r  a pe r i od  o f  years and/or i n s t i t u t e  

a  compul sory a r b i t r a t i o n  phase i n  1  i eu o f  the  compul sory 1  i cense; 

4) Ad jus t  t h e  c r i t e r i a  f o r  d i s t r i b u t i o n  o f  cab le  r o y a l t i e s  t o  

i n s t r u c t  t he  CRT t o  consider  a d d i t i o n a l  f a c t o r s ;  a f t e r  f u r t h e r  

study, one f a c t o r  might be t h e  va lue o f  t h e  "broadcast day"; 

and 



5) I f  t h e  sec t i on  119 1  icense i s  extended, con f i rm  t h a t  s a t e l l  i t e  

c a r r i e r s  a re  n o t  e l i g i b l e  f o r  t h e  s e c t i o n  111 1 icense. 

The Copyr ight  O f f i c e  recommends aga ins t  adopt ion o f  re t ransmiss ion  

consent f o r  broadcasters i f  t h e  cable corr~pulsory l i c e n s e  i s  re ta ined .  The two 

p o l i c i e s  are i n c o n s i s t e n t .  It i s  n o t  poss ib le  t o  have a  compulsory 1  icense w i t h  

respec t  t o  programming if broadcasters have a  s t a t u t o r y  r i g h t  t o  deny t h e  ca r r i age  

of t h e  s igna l  by a  cable system. I n  e f f e c t ,  the  compulsory l i c e n s e  cou ld  operate 

o n l y  i f  t h e  broadcasters have no choice b u t  t o  g i v e  consent. As a  po l  i c y  mat ter ,  

t he  Copyr ight  O f f i c e  a l s o  f i n d s  i t  anomalous t o  accord a  l i censee  o f  copyr igh ted  

works (broadcasters) g r e a t e r  p r o p r i e t a r y  r i g h t s  than t h e  owner o f  copy r i gh t  , y e t  

t h a t  i s  t h e  p r a c t i c a l  e f f e c t  o f  re t ransmiss ion  consent when a l l i e d  t o  t he  cable 

1  i cense. 

Retransmission consent a l so  r a i s e s  con t rac tua l  issues: w i l l  t he  

broadcasters have t h e  con t rac tua l  r i g h t  t o  consent t o  cable re t ransmiss ion  o f  t h e  

programming. I f  not ,  w i l l  t he  s t a t u t o r y  r i g h t  embodied i n  S.12 o v e r r i d e  vague 

con t rac tua l  p rov i s i ons ,  o r  w i l l  t h e  broadcasters be copy r i gh t  i n f r i n g e r s  f o r  

exceeding t h e  terms o f  t h e  l i censes  they  negot ia ted  w i t h  t he  program supp l i e r s?  

To t h e  Copyr ight  O f f i ce ,  re t ransmiss ion  consent makes sense o n l y  i f  

Congress decides t o  phase o u t  t he  cable compulsory l i cense .  Broadcasters would 

have p r o p r i e t a r y  r i g h t s  i n  t he  broadcast s igna l ;  copy r i gh t  owners would have 

exc lus i ve  r i g h t s  i n  t h e i r  programming; cable systems would have t o  g e t  c learances 

from broadcasters, who would presumably have con t rac tua l  a u t h o r i t y  t o  represent  

copy r i gh t  owners. A  few 1  arge mu1 t ip le -sys tem cab le  opera tors  may be amenable 

t o  phased e l i m i n a t i o n  o f  t h e  cab le  l i cense ,  and t h e  Copyr ight  O f f i c e  cou ld  see 

severa l  advantages t o  a  re fo rm e f f o r t  i n  t h i s  d i r e c t i o n .  Cable systems are n o t  



as dependent upon d i s t a n t  s igna ls  as i n  1976, g iven t h e  enormous growth i n  cab1 e- 

o r i g i n a t i o n  networks. Even more s i g n i f i c a n t l y ,  the computerization o f  the  copyr ight  

and telecommunications i n d u s t r i e s  and o the r  techno log ica l  developments suggest 

t h a t  i n  t he  1990's i t  may be p o s s i b l e t o  l i c e n s e  cable re t ransmiss ion  o f  broadcasts 

w i thou t  a  compulsory 1  icense. From our  cu r ren t  vantage p o i n t ,  however, i t  seems 

1  i k e l y  t h a t  s t rong arguments w i l l  be made fo r  r e t e n t i o n  o f  t h e  cab le  1  icense a t  

l e a s t  w i t h  respect  t o  l o c a l  s i gna ls  and underserved areas. 

Retent ion o f  t h e  compulsory 1  icense f o r  1  ocal s igna l  s  might p rov ide  

a  bas is  f o r  t he  c o n s t i t u t i o n a l i t y  o f  a  must c a r r y  regime f o r  l o c a l  s igna ls .  

With respect t o  the s a t e l l i t e  c a r r i e r  l icense,  t h i s  Report a lso reviews 

t h e  h i s t o r y  and experience o f  t h i s  s h o r t - l i v e d  l i cense .  The s a t e l l i t e  c a r r i e r  

1  icense has func t ioned very w e l l .  The 1 e g i s l  a t i v e  ob jec t i ves  were s i m i l a r  t o  those 

under ly ing  t h e  cable l i cense :  p rov ide  access t o  s a t e l l i t e  re t ransmiss ions  w i thout  

impossib le t ransac t i on  costs,  and compensate copy r igh t  owners f o r  t h e  use o f  t h e i r  

works. These ob jec t ives  have been achieved wi thout  the  major admini s t r a t  i v e  problems 

t h a t  have charac ter ized the  cable l i cense.  

The Copyr ight  O f f i c e  does, however, recommend 1  eg i  s l  a t i v e  a c t i o n  t o  

c l a r i f y  t he  s ta tus  of PBS s t a t i o n s ,  i f  t h e  s a t e l l i t e  c a r r i e r  1  icense i s  extended. 

The Copyright Of f ice makes no recommendation now on t h e  quest ion o f  

extension o f  t he  sect ion 119 1  icense, u n t i l  i t  i s  possib le t o  evaluate the  experience 

under the  compulsory a r b i t r a t i o n  phase t h a t  begins next  year .  

I n  conclusion, t h e  cable and sate1 1  i t e  c a r r i e r  1  icenses have genera l l y  

f u l f i l l e d  t h e i r  l e g i s l a t i v e  purposes, bu t  t h e  cable l i c e n s e  should be adjusted 

o r  reformed t o  account f o r  t h e  economic, regu la to ry ,  and techno log ica l  developments 

s ince 1976. The a d m i n i s t r a t i v e  pol  i c y  issues r e l a t i n g  t o  t h e  cab le  1  icense have 



been numerous because t h e  r o y a l t y  formula,  which i s  t i e d  t o  t h e  1976 FCC c a b l e  

c a r r i a g e  r u l e s ,  makes l i t t l e  sense today.  The s a t e l l i t e  c a r r i e r  per  subscr iber  

l i c e n s e  f e e  provides a  p o s s i b l e  model. 
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COMMlnEE ON THO JUDICIARY 
WASHINGTON. DC 206 10-6276 

October 22, 1991 

Ralph Oman, Wuire 
Register of Copyrights 
Library of Congress 
Department 17 
Washington, D.C, 20540 

On behalf of the Subcommittee on Patents, Copyrights and Trademarks of the Committee on rhe 
Judidary, wc wish to request p u r  assistance with respect to conain policy issues involving the cable and 
~attutt  carrier COmpulsory licenses. As you know, regulatory, technological, and legal dev8lopnaents have 
altered the playrng field s i n a  the passage of the licbtlsg, raising new cdncems and the possible need far 
mngtc~slonal action. Furthermore. the Comight OOBu's rectat proposed rulemaking with respect to the 
definition of a cable system under sectton 111 suggests tbe time is ripe for an aesmlnarion of be policles 
and deftdencies, if any, fn tho cable and satellite carrier licenses. 

The cable cornpulsary ti- was enacted IS years ago and has been mended only in minor 
respects. The satelllte carrier liccmc is new, but the m n p i o n a l  scheme to encourap..w>luntary 
~ifXmShg agi'mentS in the 1993-94 t i . e  period is threarencd by thc decision of tbe Elaventh Circuit in 
S s .  ' h e  mucourt has ruled that satellite carriers, who are covered by the 
section 119 compulsory license, are also cable systems, eligible for the section 111 Iicenst. 

We request that your Ofice conduct a survey of both the sation 111 and 119 licenses and identify 
the major copyriyht pulIcy issues triggcrad by new regulatory, technological. and: legal developments. We 
encourage you to discuss your rcccnt cable definition proceeding, as well as your p r o d i n g  concerning 
merger and acquisition of cable systems, and any other issues or arcas in nccd of interpration, 
development, or change. Wc would also ask that you maare any rccurucndatiom for imptovamcnt, 
expansion, and/or clarification of the licenses that would better serve the goals of a cost efficient system of 
licmsiag cdpyd#hted w o r k  

Thank you in a d ~ n c c  for your Cooperation, and we look forward to wmldag with you on this 
imponant unrls;rWg. 

Sincerely, 

ORRIN 0. HATCEI 

,dLWPlwL& 

D E W S  DeCONClNI 
Ranking Member 
Judiciary Submmmittcc on 
Patents, Copyrights and TraQcmarU 

Chairman 
Judiciary Subcommittee on 
Parcats, Copyrights and Trademarks 



Chapter V 

Appendix B 

Leoal Sbnak  
Inclll eignmle defined u proDosed by the FCC, except t h a t  the eimllflcant vlew- 

ing  etandnrd t o  be applled to "out-of-market" independent letatlone in  o r e r i a g  
plng market  eltuatlons would be a vlewing hour  ehare of a t  leaet 2% a n d  a ~ ~ e t  
weekly cimlatlon of st leaat 5%. 

Dbtont S f p w k  
No change from what  the FCC hae  propocd.  

&zalwivity jor Nonnetioo~k Pragramm4ng (agairrrt dfrtant rfpnalr ortly) 
A eerles ehall be treated as a unit for  a l l  exclueivlty purpmes. 
T h e  burden wlll be upon Ule copyright owner o r  upon tile b roadcute r  to .dl@ 

a b l e  eretemr of the r lght  t o  protectlon In there clrcumstanees. 
A. Market8 1-50. A l t m o n t l l  p r e s a l e  perlod runnlng from the date when a 

progralu In syudication le fimt sold any p low In t h e  U.8.. plus w a f c o o m c t  
excluslvlty w l ~ e r e  exclueivlty Is written into the contract M w e e n  the rE.tlm 
and  the  yroyonl  suppller (exb t ing  contructe will be j n e u m e d  t o  be e x c l w l ~ ) .  
U. Murketa 51-1UV. For  eyndicntcrl programming whlcl~ hum had no 1mvio11e 

non-network broadcust ohowlng i n  the  mark&, the following contractual exclu- 
sivity wlll be allowed : 

(1) For  oU-network series, commencing wlth first showing untll first r u n  
completed, but  no longer than one year. 

( 2 )  For  tlrst-run syndicated serles, commencing with f i n t  ehowlng and 
for  two years thereafter. 
(3) F o r  feature fllme and flmt-run, non-aeries eyndirnted programs, cum- 

menclng wltlr avallaljillty d a t e  and  for  two yearn thereafter. 
( 4 )  E'or other programming, commencing wlth purc11a.w and  untll day  

af ter  flrat run. but no longer than one y a r .  
I'rovided, however, that  no exclusivity yrotectlon would be alIorded agninnt 
n program in~pofled by a cable system durlng prime Ume uniew tire locnl 
station Is running o r  will run t h a t  prograln during prime tlme. 

Existing cr)~~trncta  wlll be yrenumed to be excluslve. No ~ r e c l e r r a n e e  In 
Urese marketa. 

C.  Bvruller Market#. No change in the FCC propoeals. 

Ezclurivity lor Ncttcork Proyrclmming 
T h e  same-day exclusivity now provlded for  network p r m m n t i n g  wodld be 

reduced to s l tnul tn~~eouu excluaivlty (with special rellef f o r  t i ~ l l r ~ o ~ l e  probleu~n) 
t o  be p r o v i d d  In all markets. 
Leapjrovging 

A. E'or each of the  flrst two  elgnals Imported, n o  restriction on h l n t  of o r idn .  
except t h a t  If It Is taken from the top26  ulnrkets ht munt be frnm one of the  t w o  
closest such mnrkets. Wlrenever a CATV syeteln mllrt b!aek out  prngrammil~g 
from a distant t o p 2 1  market etatlon whore elgnaie i t  normally carries, It luay 
eulmtltute any  dlntar~t  nly~rnln \vlthout restriction. 

B. For  the  third m l ~ ~ l .  the U H F  priority, a s  wt foHh in the  E'CC'e letter of 
Auguat 5. 1971. p. 16. 

Copyright Legirk t b n  
A. All partles would ngree to enl~lrnrt uelmrate CATV copyright legielatio~r n s  

dencrilwd below, and to wek Itmearly pansage. 
B. IAlablllty to  col,yrlght lncludl~lg the o b l l ~ t l o n  to res~wct valid excluxl~~ity 

agrwrurnt*, will be established for  al l  CATV mrr lage  of all mdlo and televlnlon 
broadcast elgnals except carriage 11y independently owned eystel~lm now In ex- 
istence wltlr fewer than SUM 811l~mlberu. As ngalnmt cllxtunt s lyl~nls  imjmrtnl~le 
r~nder  the FCC'a inltlnl ~ ~ c k n g e .  no g r a f t e r  exclualvlty ulay lw contracted for  
than the Cornml~u+lon Itlay allow. 

C .  C'mp~lsory  litvnree would he m n t e d  for  all  locl~l algnwle an deflncrl t ~ y  the 
FCC, Mnd adilltlont~lly for thme tilutnlrt s lgmlx deflned llnd a11tl1orlz4.d 11ndrr 
the 14'CC'e I n l t i ~ l  plckaue flncl tlloue s l m a L  gralrdfrblrer& when the i t r l t i ~ ~ l  
package goee into effect Tire k'CC \votlld retoil1 the  Irnwer to  au t l~or ize  nddltlnnul 
cllstnnt wlgmla for  CATV carr iage;  there wor~ld, h w e v e r ,  he no comyntla)cy 
Ilcvnee granted wlth mpxt t o  nuch sl~nlvls. nor wottld tlw FCC be 11b1e to llrr~it 
tire wqje d erc luu lv l t~  n m m e l l t s  a s  n ~ q ~ l l e d  to  s u c l ~  elgrmle beyond the llluita 
nppllm41le to  over-the-air uhmvil~gs. 

1). IJrlless n scl~etlr~le of fees cuvering the colnlnrlwnr~ llrenees or e r n e  other  
payrblent ~rreclrarldsn~ can lw agreed upon between the rol).vriglrt owtwrs at111 t h e  
CATV o w l l m  In tittle fo r  inclualolr In the  new cnpprlght s tn t~ l te ,  the l eg lx l~~t lo r~  
n7ould sll~rply pmvltle for cornl~u1nol-y i~rbl t rut ion fulling private ngretllrelrt orr 
co11.rri~lrt fees. 
E. 13rcnrcict1rrleru. 11s \\,ell ns  cq)yrlgllt ownera, wolrl(1 11uve the right to  e ~ ~ f o r c ~ h  

csclrrwlvity n1le.r througl~ court nct iol~s for itrj~rrrc.tlorr llntl ulolrrtcrry crllt~l.  

Hudio Curriuve 
IVllerr  u ('ATV system cnrrierr n ni~rlnl fro111 r l r r  A J I  or  F3I ra~tlir, nt:ltl~~ll I I -  

crMetl to 11 c*tun~r~rlllity I R ~ O I I ~  11 35-111il11 n ~ d i l w  of the  xys te~ l~ ,  It I I I , I I . ~ ~ ,  011 r~111t1st. 
curry the s i ~ l l i ~ l x  of uH locnl Abl or FA1 atutl~~rrn, rc..rlwti\.ely. 



Chapter V 

Orandfathering 
Tlie new retluirelnents a s  tn sigl~nlu \v l~ ia l~  may be cnrried a r e  applicnble only 

to m w  systeme. Existing CATV systeins a r e  "graudfatherpd" m e ?  can thus 
freely expnnd c~i r ren t ly  Mered  service throughout their preeenWy f r a n c h i d  
nreas  with me exreption : 111 the top 100 markets, if the system e m n d s  beyond 
d lwre te  armR qwdtied in X C  order (e.g., the Snn Diego d tua t ion) ,  o p * m t l o ~  
111 tile new portioliu must convply with tlre new r g i i l r e m e n t s ~  

Grandfathering exempts f r m i  future obligntion to  respect m y r i g h t  erdusivi ty 
rgmenlents. but  does n d  exeuipt from future IlaWlity for copyright paymenu. 

APPENDIX E 
January 26, 197Z. 

Iloll. J o I I N  1,. ~~cCLELI.AN, 
Clrnirn~on. Bitbconrr~ritlee on Pa.tmta. Tradrmorkd and Copvrighta, l1.S. Senate, 

Il'oahingtnn, D.C. 
L ) E A ~ I  MR. C l r ~ l n n r ~ x  : This letter iu directed to nn impmtnlit policy s-t of 

oilr [rre~erit dellbenttions on a rlew repulntory pmgrain to  facilitate the evoi.11- 
ti011 of cable t e l e r i i o n  Tlint is  the mat te r  of copyright legislation, to bring mble 
Into the compt i t ive  television pro~rnmming  market In a fa i r  and orderly way- 
a lnAt.ter with wllich you am Chainnan of the Subcouimittee on Patents. Trade- 
ruarks and Copyrigilte have heen so deeply concerned in this  and  bhe lest Congmus. 

You will m a l l  thnt we informed tbe Congress. in a letter of March 11, 1970 to 
Chairman Magnuson, of o u r  view thnt a revised copyright law ehould establish 
the pertinent broad framework end leave detailed regulation of cable television 
signal cwr lage  to thia administrative forum. 111 line with h a t  gulding principle 
nnd n stntement In our  Aumilrt 5, 1871 Letter of Intent that  w e  would consider 
nlterlng existlng miles t o  afford effective i~on-network pmgram protection, we a re  
now slinping ti detniled procciin tltbnling with such ~ n n t t e m  a s  distant ~ i g n n l  
carriage, the  detiiiition of i~r.:il siplnlw, 1e:ipfrogging. urid exclusivitg (both net- 
work niid non-network ). m i l t  procralli is I I O ~  nppmaching final action. 

.\s of c o u m  you know, representntiveu of tlie three pdncipal Industries in- 
volved-cable, brondcnsters. a,nd copyright owners-have reaclied n consensus 
agreement that  deals with most of the matters mentioned above. On the basis 
of e s p r l e n a ?  and n mnsisi\*e w o r d  ncruinulated otrer the past several years, we 
regard the prnvirions of tile agreement to he rcneonsble, elthough we doubtless 
woiild not, in i ts  absence, opt in its precise terms for  the changes i t  contemplates 
in oilr August 5 propmais. n u t  ttle natiire of consensus i s  hhnt It  nus st hold 
toget.her in i t s  entirety o r  not nt all-rind, in my own view, thls agnmment on 
balnnce s t r o l i c l ~  serves tlie l~ubl ic  interest k a u s e  of the promise i t  holds for 
resolving the  lmeic is.mie a t  controversy. - 

Thiv bring8 Ine directly to  a key p l i c y  consideration *ere your coumel 
would be moet raliiable. T h a t  i s  the effect of the conaensue agnwment, if incor- 
yomtmi in our  niles, on the p.csage of cable copyright legislation. 

T h e  Commieelon hns Imp; helievetl tha t  the key to cclOle's future is the remlu- 
tion of I t s  s tntus  vis-a-vis the televidon ljrogrnmnling distribution marke t  I t  has 
held to thia view frn111 the tiuie of tlie First Report (10G.5) t o  the premnt. We 
r e m i n  convJnced rhnt a b l e  \\rill not be nble to  hrlng i t s  full benefits to the 
Aiuericnn people unlese and until t l ~ i s  fundamental Issue is  fairly laid to  rest 
An induetry with cnble's potmitiarl slmplty cnnnot be built on m critlcal am area 
of uncertaluty. 

I t  l ~ a s  also heen the Commiuslon's vlew. particularly in Hght of legislatire 
hI&.org, tha t  the ennctnient of c q  hle cop~r ig l i t  legislation requires the consensus 
of the  i n t e e  partiw. I note thnt .mu have often s t rewed this  very point 
a.nd called for good f i ~ i t h  hargnining t o  achieve SII& consensus. 

Thun, a prininry factor in o u r  judgment ns to tbe couree of action thnat wcnild 
best wrve  the p~rbllc Intered is the prcrhabllity that  Commission implementation 
of the c m n a u a  ngreenient will, in fnct, fndl i ta te  the pemmge of caMe copyright 
Iegirlrtion. The  parties themralvee pledge to work for this result. 



Chapter V 

Your advlce on thin Iseue, Mr. C h a l r m a ~  would be Invaluable to us a8 w e  n u r  
the enrC of our  dellbemtlons. 

With warm permnal regard& 
Bincercly, 

DYAK BUBCX, Chatrman. 

URITED STATES SEN AW., 
C O M M I ~ E  ON THE JUDICIABY, 

S r r s o o ~ ~ r r r u  on  P~mznre ,  ' ILoc -M~axe ,  AND C o r Y U o ~ r r ,  

WarhCgton, D.C., January  31,1978. 
Hon. n c ~ n  BURCH, 
Charrman. Federal Conmu Jotat tow Cammisdtm, 
li~arhington, D.C. 

WII Mu. C r r ~ r n u ~ ~ :  I have your letter of J a n u ~ m  26. 1072, requesting my 
advice on the elTec-t of the eonsenwrlu ngreement renched by the principal purties 
il~volvril in rhe ca l~ l r  te levt~icn~ c-ontroverny on the  [mwnm of legl~lat ion for  
geilrrnl rwiwion of tlre copyright Inw. 

1 cnncwr i n  the judgment set forth in sour  letter tha t  inplen~entatlon of the 
agreetnetlt wlH markedly facilitate p n s m p  of such legiakt iou As  I h a r e  etated 
in  eeveral reports to the  Senate In recent yenrcl, the CATV quedlon is t2te only 
signldcunt obetacle t o  anal  actlon by the C o n g r m  on a copyright blll. I urged 
the partlea t o  negotiate in good faith t o  determine if they could r e e d  agmement 
on both the cammunicatlona and copyright aspects uf the  CATV querrllon. I 
commend the  plNm for  t he  elTorta they have made, and  bediere t h a t  the ngree 
nrent that h u  heen reached is in the publlc intereat and red& 8 -Me 
compro~nt.se of the poeltlons ef the various ptlrties. 

The  Cbief Cwneel of tbe Bubcommlttee on Patent* Trademarks and Copy- 
dahb in  a lee- of December 15, 1M1 h r e  notified all m e  partlcm tha t  It I s  the 
intention of bhe Subconmlittee to immediately resume actlve condderatlon of 
t he  copyright legtelatlon upon the ImpIunenbrtlon of t h e  Oommimion'~ w w  cable 
n ~ l m .  

I Irolh- tha t  the folpgdng le  helpful to t h  Comnl.sSon i n  it. dlrpodtlon of 
this in~yor tan t  matter. 

With kindest n!gerdn. I am 
Slncercly, 

J o ~ n  L M c C h L u n ,  Chainnam. 





S t a t i s t i c s  on  C a b l e  S y s t e m , F i l i n g s  u n d e r  S e c t i o n  111 
(1978 - 1991) 

YEAR/ 
PERIOD ROYALTY FEES YEAR TOTAL STATEMENTS YEAR TOTAL 

Due March 2 ,  1992 
$ 8 8 , 6 2 8 , 8 9 2 . 8 6  



Appendix C Table  3 

TABLE 3 
COMMERCIAL TELEVISION STATIONS, 1975-1 990 

Number of Statlonr 
Total' 
VHF' 
UHF' 
Independent'' 

X Change Over 5 Years 
Total' 4.0 20.3 23.8 

VHF' 0.4 1 .O 5.2 
UHF' i 3.5 66.5 50.4 
Independent" 103.1 45.0 

SOURCES: Total, VHF, and UHF, Television Bureau of Advertising, Inc., 'Trends in Televis~on,' 

April 1990, p. 9; independents. 1975, Tentative Decision and Request for Further Comments, 

BC Docket No. 82-345, 94 F.C.C.2d 1019 (1983), paragraph 11 1 and table 3; 1980-1990, Arb~tron, 

cited by CBS. 

'January 1st each year. "November each year except 1990, which is based on May. 



APPENDIX D 

DEVELOPMENT OF SATELLITE TECHNOLOGY 

As noted i n  t h e  House Report accompanying t h e  S a t e l l i t e  Home Viewer 

Copyr igh t  Ac t  o f  1988, i n  o rde r  t o  understand t h e  c o p y r i g h t  problenls posed by 

s a t e l l i t e  e a r t h  s t a t i o n s  and t h e  s o l u t i o n  se t  f o r t h  i n  t h e  l e g i s l a t i o n ,  i t  i s  

1 usefu l  t o  have a work ing knowledge o f  t h e  h i s t o r y  of t h e  technology.  A r t h u r  

C.  C larke,  sc ience f i c t i o n  au thor  o f  2001: A Space Odvssev, f i r s t  proposed t h e  

t h e o r y  o f  s a t e l l i t e  t e l e v i s i o n  communications. S a t e l l i t e  technology i n i t i a l l y  

developed f rom t h e  1940's through t h e  1970's as a r e s u l t  o f  t h e  taxpayer ' s  

investment  i n  space and p ropu l  s i on  technology. 3 

One o f  t h e  main advantages o f  t h i s  technology i s  t h a t  i t  enables t h e  

c a r r i e r  t o  d i  s t r i  bu te  v ideo  programming e f f e c t i v e l y  and economical l y  t o  r u r a l  

Americans. Sate1 1 i t e  technology b r i n g s  such r u r a l  communit ies t h e  same access 

t o  i n f o r m a t i o n ,  ideas, and c r e a t i v e  programming t h a t  i s  a v a i l a b l e  t o  urban and 

suburban communit ies. Another advantage i s  t h e  speed o f  communications made 

p o s s i b l e  by s a t e l l i t e s .  Dur ing t h e  G u l f  War, f o r  example, t h e  major  news 

1 H.R. Rep. No. 887, 100th Cong., 2d Sess., p t .  1, a t  10 (1988). 

2 Sco t t ,  P i c t u r e s  From Space, S a t e l l i t e  TV, 1992, a t  11. 

3 Hearinqs Before t h e  Subcomm. on Courts, C i v i l  L i b e r t i e s ,  and t h e  
A d m i n i s t r a t i o n  o f  J u s t i c e  o f  t h e  House Comm. on t h e  Jud ic ia ry ,  99 th  Cong., 1 s t  
Sess. 1 (1985) (Statement o f  Richard Brown on b e h a l f  o f  t h e  S a t e l l i t e  T e l e v i s i o n  
I n d u s t r y  Assoc./SPACE). 

4 I d .  - 



organizations util ized sate1 1 ites to transmit near instantaneous news to the 

American pub1 i c. 5 

Satellites placed at a distance above the earth remain in a fixed 

position in what is referred to as a "geostationary orbit." Television 

signals beamed at a satellite can be made to bounce back to receiving stations 

around the world, a1 lowing almost instantaneous television communications. In 

1974, the first genuine domestic communications sate1 1 i te, Westar I, built by 

Western Union, was launched. In September of 1975, Home Box Office (HBO) began 

using Westar to distribute programming to its cable affiliates. In 1976, the 

first American home earth station was constructed and received a satellite 

transmitted television signal. 8 

Today, more than 100 communications satellites ring the earth in what 

is called the "Clarke Be1 t," after Arthur Clarke. About three dozen of these, 

in stationary positions over the equator, send video, audio, and data signals to 

North America. 10 

5 Hearinqs Before the Subcomm. on Communications of the Senate Comm. 
on Commerce, Science, and Trans~ortation, 102 Cong., 1st Sess. 1 (1991) 
(Statement of Charles C. Hewitt, President, Satellite Broadcasting and 
Communications Association). 

6 H.R. Rep. No. 887, 100th Cong., 2d Sess., pt, at 10 (1988). 

7 Id. at 10-11. - 
8 Id. at 11. For a history of the back-yard dish industry, see Owen, 

"Satellite ~ ~ e v i s i o n , "  The Atlantic Monthly 45 (June 1985), cited in H.R. Rep. 
No. 887, 100th Cong., 2d Sess., pt. 1, at 10 n.12 (1988). 

9 Scott, Pictures From S ~ a c e ,  Satellite TV, 1992, at 11. 
10 Id. - 



1. How Home S a t e l l i t e  T e l e v i s i o n  O ~ e r a t e s .  

L i k e  o t h e r  forms o f  t e l e v i s i o n ,  s a t e l l i t e  t e l e v i s i o n  beg ins  w i t h  a  

work o f  c r e a t i v e  express ion.  A  l i v e  o r  v ideotaped program i s  t u r n e d  i n t o  an 

aud io / v i deo  s i g n a l  t h a t  i s  d e l i v e r e d  by land-based c i r c u i t s  t o  an "up1 i n k  

f a c i l i t y . "  l1 The up1 i n k  f a c i l i t y  beams t h e  program t o  a  s a t e l l i t e  i n  t h e  

C la r ke  B e l t .  l2 Independent broadcast  s t a t i o n s  as WWOR and WGN a r e  up1 i n k e d  by 

a  s a t e l l i t e  c a r r i e r  f o r  a  f ee .  Other  o rgan i za t i ons ,  such as t h e  commercial 

t e l e v i s i o n  networks,  PBS and Cable News Network m a i n t a i n  t h e i r  own e a r t h  

s t a t i o n s .  13  

The sate1 1  i t e  r e c e i v i n g  t h e  up1 i n k  s i g n a l  t r a n s m i t s  i t  back t o  e a r t h  

on a  l owe r  f requency, e i t h e r  C-band o r  Ku-band, by means o f  a  " t ransponder "  

( r e c e i v e r / t r a n s m i t t e r )  on board t h e  s a t e l l i t e .  14 

The s a t e l l i t e  " f o o t p r i n t "  i s  t h e  p a t t e r n  o f  s i g n a l  s t r e q g t h ,  which 

i s  g r e a t e s t  i n  t h e  c o n t i n e n t  cen te r  where t h e  s i g n a l  i s  focused and l e s s  s t r o n g  

toward t h e  coas t s .  The f o o t p r i n t  p a t t e r n s  o f  s a t e l l i t e s  h e l p  de te rmine  t h e  d i s h  

s i z e  requ i rements  f o r  s p e c i f i c  geographica l  areas. 15 

The home s a t e l l  i t e  t e l e v i s i o n  system ( o r  "home d i s h  system") c o n s i s t s  

o f  a  p a r a b o l i c  antenna (d i sh ) ,  feedhorn, l ow  n o i s e  amp1 i f i e r  (LNA), down- 

11 Sco t t ,  P i c t u r e s  From Space. S a t e l l i t e  TV, 1992, a t  11. 

12 I d .  - 
13 I d .  - 
14 I d .  - 
15 I d .  a t  11-12. - 



conve r te r ,  s a t e l l i t e  r ece i ve r ,  and t h e  TV se t .  16 

Microwave energy con ta in i ng  t h e  p i c t u r e  and sound, c o l l e c t e d  by t h e  

d i s h  f rom a  t a r g e t e d  s a t e l l i t e ,  i s  r e f l e c t e d  back t o  t h e  f o c a l  p o i n t  i n  f r o n t  o f  

t h e  d i s h  where t h e  feedhorn i s  loca ted .  l7 The s i g n a l s  go f rom t h e  feedhorn t o  

t h e  LNA, where t hey  a re  amp l i f i ed ,  conver ted t o  a  lower  f requency, and sen t  t o  

t h e  r e c e i v e r  i n  t h e  house. 18 

2.  FCCRegulat ion.  

S a t e l l i t e  technology has developed under t h e  auspices o f  bo th  

c o p y r i g h t  and coniniunications 1  aw. The FCC au thor izes  t h e  o p e r a t i o n  o f  f i x e d -  

s a t e l l i t e  and b r o a d c a s t i n g - s a t e l l i t e  se rv ices .  These se rv i ces  opera te  under t h e  

framework o f  t h e  I n t e r n a t i o n a l  Telecommunications Convent ion. Frequency 

a l l o c a t i o n s  f o r  these se rv i ces  must comply w i t h  t h e  t e c h n i c a l  requi rements s e t  

f o r t h  i n  t h e  Convention, Radio Regulat ions, and o t h e r  r e l e v a n t  agreements. 

O f  t h e  t h i r t e e n  space serv ices  l i s t e d  i n  t h e  I n t e r n a t i o n a l  

Te l  ecommunications Union's (I'TU) Table o f  Frequency A1 l o c a t i o n s ,  o n l y  two a re  o f  

genera l  i n t e r e s t  i n  t he  d i s t r i b u t i o n  o f  copyr igh ted  works embodied i n  t e l e v i s i o n  

o r  r a d i o  programming: F i x e d - S a t e l l i t e  Serv ice  (FSS); and B r o a d c a s t i n g - S a t e l l i t e  

Se rv i ce  (BSS) . l9 Fixed-sate1 1  i t e  s e r v i c e  i s  g e n e r a l l y  a  radiocommunicat ion 

s e r v i c e  between e a r t h  s t a t i o n s  a t  s p e c i f i e d  f i x e d  p o i n t s .  I n  some cases, t h e  

16 I d .  a t  12 - 
17 I d .  - 
18 I d .  - 

19 See F i r s t  Adv isorv  Committee Report, TTU WARC ORB 1985, a t  2  - 1 - 
(1983).  



s e r v i c e  between e a r t h  s t a t i o n s  a t  s p e c i f i e d  f i x e d  p o i n t s .  I n  some cases, t h e  

s e r v i c e  i nc l udes  s a t e l l i t e - t o - s a t e l l i t e  l i n k s .  

Geos ta t ionary  s a t e l l i t e s  whose o r b i t  remains approx imate ly  f i x e d  

r e l a t i v e  t o  t h e  e a r t h ' s  equator  a re  used t o  t r a n s m i t  bo th  FSS and BSS f o r  

r e c e p t i o n  i n  t h e  c o n t i n e n t a l  Un i ted  S ta tes  (Conus). 20 There i s  a  d i r e c t  

c o r r e l a t i o n  between t h e  power r a d i a t e d  by a  space s t a t i o n  l o c a t e d  on a  

g e o s t a t i o n a r y  s a t e l l i t e  and t h e  s i z e  and complex i t y  o f  t h e  antenna used t o  

r e c e i v e  t h e  s i g n a l  on t h e  e a r t h ' s  su r face .  The h ighe r  t h e  s a t e l l i t e  power, t h e  

sma l l e r  t h e  d i s h  antenna r e q u i r e d  f o r  r ecep t i on .  For  example, GTEYs Spacenet's 

GSTAR I, i s  capable o f  de l  i v e r i n g  f i v e  channels o f  s e r v i c e  t o  one-meter o r  1.2- 

meter  d ishes .  21 The spacing o f  ad jacent  s a t e l l i t e s  i s  an a d d i t i o n a l  f a c t o r  

a f f e c t i n g  t h e  r e q u i s i t e  antenna s i ze .  22 

Cur ren t  ope ra t i ona l  domestic s a t e l l i t e  systems i n  t h e  FSS are  

au tho r i zed  by t h e  Federal  Communications Commission t o  use t h e  f requency bands 

( f o r  down l ink  ope ra t i ons )  from approx imate ly  3.7 t o  4.2 GHz (C-Band), and 11.7- 

12.2 GHz (Ku-Band) . 23 The "C"  and "K" band des igna t i ons  s imp l y  r e f e r  t o  

broadcast  f requency bands. C-Band sate1 1  i t e s  a re  t h e  major  mode o f  d e l  i v e r i  ng 

20 See 47 C.F.R. 52.1 (1984). 

2 1 The search f o r  u b i a u i t v  i n  t e l e v i s i o n ,  Broadcast ing, a t  52, 56 ( J u l y  
8, 1985). 

22 Telephone i n t e r v i e w  w i t h  Har ry  Thibedeau, Manager o f  I n d u s t r y  & 
Technica l  A f f a i r s ,  Sate1 1  i t e  Broadcastirrg and Communications Assoc., A1 exandr ia ,  
Va. (Feb. 19, 1992). 

23 47 C.  F .  R. 52.106 (1984). For  a  1  i s t  o f  C-Band and Ku-Band sate1 1  i t e s  
o p e r a t i o n a l  i n  1985, see Where t h e  B i r d s  Are, Broadcast ing, a t  50 ( J u l y  8, 1985). 
The FCC d iscourages use o f  t h e  terms C-Band and Ku-Band s i n c e  t hey  do n o t  
a c c u r a t e l y  desc r i be  frequency a l l o c a t i o n s .  



programming to home dish owners, while Ku-Band satellites deliver network 

programs, news, sports, data services, and syndicated programs. There are also 

hybrid C/Ku-Band satellites operating over North America. 24 Satellites in the 

C-Band usually have about 24 transponders, while those in the Ku-Band have 

approximately 16 transponders. A transponder is a device located on board the 

sate11 ite which receives signals up1 inked by a programmer and transmits them back 

to earth on a different frequency. 25 The number of transponders on a sate1 1 i te 

is generally determined by the total available bandwidth, and by the frequency 

re-use plan. With respect to BSS, the FCC regulations provide for 1 i~iiited 

sharing of the frequency band 11.7-12.2 Ghz between FSS and BSS. 26 Provision 

has also been made for the use of the band 17.3-17.8 GHz by the fixed-satellite 

service for the purpose of providing feeder links to the broadcasting-satellite 

service. 27 

In anticipation ofthe 1983 Regional Administrative Radio Conference, 

the FCC adopted policies and rules for the authorization, on an experimental 

basis, of direct broadcast satellite service (DBS). Unlike the FSS, signals 

transmitted or retransmitted by space stations in the DBS service are intended 

for reception at mu1 tiple receiving points. In its Report and Order of June 23, 

1982, the FCC viewed DBS service as "a radio-communication service in which 

Fincke, C-Band vs. Ku-Band, Satellite TV, 1992, at 75. 

25 Satellite Broadcasting and Communications Association of America, 
"Glossary of Terms," 1992, at 1. 

26 47 C.F.R. 52.106 and NG145 (1984). 

27 Id. at NG140. - 



s i g n a l s  f r om  e a r t h  a re  r e t r a n s m i t t e d  by h i g h  power, g e o s t a t i o n a r y  s a t e l l i t e s  f o r  

d i r e c t  r e c e p t i o n  by sma l l ,  inexpens ive e a r t h  t e r m i n a l s .  " 28 The FCC amended i t s  

Table  o f  Frequency A1 l o c a t i o n s  con ta ined  i n  p a r t  2  o f  i t s  r e g u l a t i o n s  t o  p e r m i t  

DBS down1 i n k  ope ra t i ons  i n  12.2-12.7 GHz band and up1 i n k  ope ra t i ons  i n  t h e  17.3- 

17.8 GHz band. 29 The FCC examined t h e  reco rd  i n  t h a t  proceeding and concluded 

t h a t  DBS c o u l d  p r o v i d e  ex t reme ly  va l uab le  s e r v i c e  t o  t h e  American people.  It 

found t h a t  t h e  "poss. ib le b e n e f i t s  o f  t h e  s e r v i c e  i n c l u d e  t h e  p r o v i s i o n  o f  

improved s e r v i c e  t o  remote areas, a d d i t i o n a l  channels o f  s e r v i c e  th roughou t  t h e  

coun t ry ,  programming o f f e r i n g  more v a r i e t y  and t h a t  i s  b e t t e r  s u i t e d  t o  v iewers '  

t a s t e s ,  t e c h n i c a l l y  i n n o v a t i v e  se rv ice ,  and expanded non-enter ta inment  

s e r v i c e  . 11 30 

The FCC's DBS Order was reviewed by t h e  Cour t  o f  Appeals f o r  t h e  D.C. 

C i r c u i t  i n  an a c t i o n  brought  by t h e  Na t i ona l  Assoc ia t i on  o f  Broadcasters .  The 

c o u r t  commended t h e  FCC on i t s  r e g u l a t o r y  accommodation o f  t h i s  new techno logy  

28 Report  and Order and Doc. No. 80-603. 90 F.C.C.2d 676, 677 n.1 
(1982). Whi le  t h e  FCC has cons idered t h e  terms BSS and DBS as synonymous, i t  uses 
t h e  t e rm  DBS "when d i scuss ing  domest ic po l  i c y  ma t t e r s  and BSS w i t h  r ega rd  t o  
f requency a l l o c a t i o n  ma t t e r s . "  Id. B r o a d c a s t i n g - S a t e l l i t e  Se rv i ce  i s  d e f i n e d  i n  
t h e  FCC r e g u l  a t i o n s  as a  "radiocommunicat ion s e r v i c e  i n  which s i g n a l s  t r a n s m i t t e d  
o r  r e t r a n s m i t t e d  by space s t a t i o n s  a re  in tended f o r  d i r e c t  r e c e p t i o n  by t h e  
genera l  pub1 i c .  Note: I n  t h e  broadcast ing-sate1 1 i t e  se r v i ce ,  t h e  t e rm  ' d i r e c t  
r ecep t i on '  s h a l l  encompass bo th  i n d i v i d u a l  r e c e p t i o n  and community r e c e p t i o n . "  
47 C.F.R. 92.1 (1984) For a  d e f i n i t i o n  o f  " D i r e c t  Broadcast S a t e l l i t e  Serv ice, "  
see, 47 C.F.R. 9100.3 (1984). 

29 47 C.F.R. 92.106 and NG139 (1984). The i n c o r p o r a t i o n  i n  t h e  ITU 
Radio Regu la t ions  o f  t h e  f requency a l l o c a t i o n  p l a n  adopted f o r  Region 2 o f  t h e  
1983 Regional  A d m i n i s t r a t i o n  Conference f o r  t h e  P lann ing  o f  t h e  Broadcast ing-  
Sate1 1  i t e  Se rv i ce  was accompl i shed a t  t h e  August 1985 World A d m i n i s t r a t i v e  Radio 
Conference. See, Broadcast ing,  a t  42 (Sept. 16, 1985). 



and genera l  l y  upheld t h e  FCC's frequency a1 l o c a t i o n  f o r  DBS and o t h e r  aspects  o f  

i t s  i n t e r i m  DBS r e g u l a t i o n s .  With respec t  t o  t h e  a p p l i c a t i o n  o f  c e r t a i n  

b roadcas t ing  requi rements t o  t h i s  new form o f  s a t e l l i t e  se rv i ce ,  t h e  c o u r t  

vacated t h e  p o r t i o n  o f  t h e  DBS Order " t h a t  makes broadcast  r e s t r i c t i o n  

i napp l  i c a b l e  t o  some DBS systems. . . . " 31 

I n  1985, proposed low-power d i r e c t  broadcast s a t e l l i t e  (DBS) systems 

cou ld  o n l y  o f f e r  a few channels o f  programming. With t h e  approach o f  d i g i t a l  

compression, which a l l ows  broadcasters  t o  compress m u l t i p l e  channels i n t o  one, 

t h a t  cou ld  change. 32 The FCC has au thor i zed  c e r t a i n  communications companies, 

such as Hughes' Advanced Communications, and Dominion, t o  b u i l d ,  1 aunch, and 

opera te  high-power DBS s a t e l l i t e s  over t h e  nex t  few years,  t h a t  w i l l  have t h e  

c a p a c i t y  t o  t r a n s m i t  s i g n a l s  t o  antennas as smal l  as one f o o t  i n  d iameter .  
3 3  

There a re  e i g h t  DBS o r b i t a l  p o s i t i o n s  assigned f o r  t h e  U n i t e d  S ta tes .  

Each DBS s a t e l l i t e  w i l l  c a r r y  32 transponders,  a l l o w i n g  a t o t a l  o f  256 p o s s i b l e  

channels,  assuming d i g i t a l  compression o f  e i g h t  t o  one. 34 One o f  t h e  

advantages t o  DBS i s  t h a t  t he  d ishes a re  so smal l ,  making them appeal i ng t o  

consumers. 35 

3 1 Nat i ona l  Ass'n o f  Broadcasters v .  F.C.C., 740 F.2d 1190, 1222 (D.C. 
C i r .  1984). 

32 Hartshorn,  D i r e c t  Broadcast Sate1 1 i t e ,  Sate1 1 i t e  TV, 1992, a t  43. 

33 I d .  - 

34 I d .  - 

35 I d .  - 



In the early eighties it was discovered that some spare capacity in 

what were considered space stations in the fixed-satell i te service could be used 

to transmit directly to individual receivers. The FCC permits this sharing of 

FSS and BSS services as long as the users remain within set technical parameters, 

e.q., decibel levels. In 1982, the FCC authorized GTE Satellite Corporation 

(GSAT) to lease transponders on a Canadian communications satellite in order to 

provide a broadcasting-satellite television service in the 11.7-12.2 GHz band 

formerly reserved for fixed (point-to-point) satellite service. The FCC grant 

was challenged by United States Satellite Broadcasting Co., Inc. and upheld by 

the court in 1984. The appellate court for the D.C. Circuit found that GSAT had 

disclosed in its application "that it had signed an agreement to lease capacity 

to United States Television (USTV) which planned to provide television 

programming to ' small CATV [cabl e-TV] systems, hotel s, motel s, hospital s, 1 ow 

power TV and STV [subscription television or "pay TV"] and MDS [multipoint 

distribution service] operations as well as mu1 tiple and single dwell ings."' 36 

It became recognized in the United States that broadcasting-satellite service 

could be provided for direct-to-home reception of television and radio 

programming using either low or high power geostationary satellites. Such 

direct-to-home broadcasting is now operational in both the FSS C-Band and Ku- 

Band, and BSS operations are slated to begin in 1994. 37 

36 United States Satellite Broadcastinq Co. v. F.C.C., 740 F.2d 1177, 
1181 (D.C.Cir. 1984). 

37 Telephone interview with Harry Thi bedeau, Manager of Industry & 
Technical Affairs, Sate1 1 i te Broadcasting and Communications Assoc., A1 exandri a, 
Va. (Feb. 19, 1992). 



At first although technically feasible, direct-to-home broadcasting 

proved very costly. BY July 1, 1985, the FCC had granted DBS permits to a number 

of communications outlets. 38 Many cable systems and other enterprises were 

interested, however, in providing low power direct-to-home satellite services 

from fixed satellites. The cable industry began to consider plans to scramble 

its satellite cable programming and sell the service to owners of dish antennas. 

By October of 1985, an estimated one million ho~iie owners had installed dishes, 

and the figure was increasiqg between 40,0000 and 85,000 each month. 39 

Initially the service would be provided over the C-Band satellites 

now used to transmit programming to cable systems. 40 HBO announces a 

marketing scheme for reception of satellite cable programming directly by 

individual earth station owners. 4 1 

In the 198OYs, rapid price declines in the market for home earth 

stat ions (a1 so known as "dishes" or "television receive-only antennas" (TVROs)) , 

38 They included Satell i te Syndicated Systenis, National Christian 
Network, Advanced Communications Corp., and Hughes Communications Galaxy Inc. 
Direct Broadcast Satellites, Broadcasting, at 22 (July 1, 1985). 

39 Id. - 
40 See, e.q., T. Girard, Cable Biz Intensifyins Effort to Scramble and 

Market Prosram Services, Daily Variety, at 1 (June 7, 1985); and J. Boyle, HBQ 
Unveils Plan to Sell its Services to Home Dish Owners, Multichannel News, at 1 
(May 6, 1985). 

4 1 Mu1 tichannel News, at 3 (Oct. 21, 1985). 



and changes in FCC regulations made satellite distributed programming increasing- 

ly avai 1 able. 42 

In the mid-1970's, FCC rules required nine to ten meter dishes, and 

a satellite earth station cost $100,000. 43 In 1976, however, the FCC issued 

a declarative rul ing that 4.5 meter dishes would be acceptable providing they 

attained certain minimal performance levels, and in 1979, the FCC made 1 icensing 

of dishes voluntary except for those used for international communications 

purposes. 44 By the mid-80's it was possible to buy a six-foot, fixed position 

satellite receiving station to produce quality pictures for under $1000. 45 

These technological developments in sate1 1 i te-del ivered programming 

raised questions for both copyright and communications law. Some competing 

technologies opposed the growth of the satellite industry. Letters threatening 

legal action were sent to dish manufacturers, retailers and owners by other 

program services, principal ly pay movie services. 46 One major cab1 e television 

42 Hearinqs Before the Subcomm. on Courts, Civil Liberties, and the 
Administration of Justice of the House Comm. on the Judiciary, 99th Cong., 1st 
Sess. 1 (1985) (statement of Richard L. Brown on behalf of the Satellite 
Television Industry Assoc. /SPACE). 

43 Id. 

44 H.R. Rep. No. 887, 100th Cong., 2d Sess., pt. 1, at 11 (1985). 

45 Hearinqs Before the Subcomm. on Courts, Civil Liberties, and the 
Administration of Justice of the House Comm. on the Judiciary, 99th Cong., 1st 
Sess. 1 (1985) (statement of Richard L. Brown on behalf of the Satellite 
Television Industry Assoc. /SPACE). 

46 Hearinqs Before the Subcomm. on Courts. Civil Liberties, and the 
Administration of Justice of the House Comm. on the Judiciary, 99th Cong., 1st 
Sess. pt. 1, at 2 (1985) (statement of Richard L. Brown on behalf of the 



station sued a retailer of home earth stations alleging that the sale and use of 

the equipment violated state and federal copyright and consumer law. However, 

the legality of earth stations was clarified in Aircapital Cablevision, Inc. v. 

Starlink Communications Group. 47 The satellite viewing rights provisions 

contained in the Cable Communications Policy Act of 1984 also established that 

the manufacture, sale and use of home satellite earth stations and the private 

viewing of unscrambled satellite programming was legal. 48 

Sate1 1 i t e Television Industry Assoc./SPACE) . 
47 601 F. Supp. 1568 (D.Kan. 1985). 

48 Id. See Cable Communications Pol icy Act of 1984, Pub. L. 98-549, 98th 
Cong., 2d s ~ E . ,  9605(b) (47 U.S.C. 9605(b)). 



Appendix E 

Statistics on Satellite Carrier Filings 
under Section 119 (1989-1991) 

YEAR/ 
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